Navajo Nation Human Rights Commission
Statement to the Special Rapporteur on Sacred Sites
On behalf of the Navajo Nation, the Navajo Nation Human Rights Commission (“Commission”),
we thank you for the opportunity to present the Commission’s written testimony regarding the
content, meaning, and implications of the United Nations Declaration on the Rights of
Indigenous Peoples (“Declaration”) 1 within the United States of America (“United States”) as it
relates to indigenous nations sacred sites. In addition, draw out specific examples of where the
United States law and policy agree or contradict the Declaration.
In September 2007, the United Nations General Assembly passed the Declaration, which
recognizes the inherent rights of Native Americans prior to colonization and sets the standard to
guarantee Native Americans the rights to sacred sites. In addition, the Declaration fills the gaps
where United States law and policy fail to protect and preserve sacred sites. The Navajo Nation
and Navajos consider the San Francisco Peaks (“Peaks”) located in Flagstaff, Arizona, sacred.
The Peaks constitute one of the six Navajo sacred mountains. 2
The sacred mountains serve as the foundation of the Navajo Life Way. The six mountains – the
Peaks to the West, Mount Hesperus to the North, Mount Taylor to the South and Mount Blanca
to the East – represent the sacred elements of earth, fire, water and air. Each element symbolizes
freedom, cultural integrity and dignity, language, and spirituality and ceremony. Each element of
the mountains is inextricably linked to a Navajo person’s mental, physical, and spiritual health.
When one of these mountains and elements is harmed, it throws the Navajo Life Way out of
balance and weakens Navajo ceremonies and prayers. 3
For example, the Navajo blessing way ceremony involves physical elements from the mountains,
prayers, songs, and chants that are systematically arranged and recited in a clockwise fashion
according to the six sacred mountains. Elements from each mountain are contained in a sacred
medicine bundle. Each bundle is individually tied according to the formation and order of the
sacred mountains. The ceremonies and prayers performed by a medicine person give strength
and stability to one's thinking, planning, and life. 4 The mountains serve as the basis for the
Navajo fundamental and natural laws that guide the Navajo people and the Navajo Nation
government. It is our responsibility to care for each sacred place because they are the home to
our deities and they are the home to the Navajo people.
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Since 1937 to present day, the Navajo Nation and Navajos opposed the development of the
Arizona Snowbowl Resort Limited Partnership (“Snowbowl”). In 1937, the Navajo Nation and
Navajo traditional practitioners filed a federal lawsuit to halt the skiing activities on the Peaks.
However, the Navajo Nation lost the federal lawsuit case. In the 1960s and 1981, the Navajo
Nation filed a federal lawsuit again to halt the construction and development of the Snowbowl on
the Peaks. However, in both federal lawsuits the Navajo Nation lost the cases. All three federal
lawsuits were argued under the United States Constitution religious freedom claim. 5
In 2004, the Navajo Nation filed its fourth federal lawsuit with the United States Ninth Circuit
Courts of Appeals (“Ninth Circuit”) to prevent the Snowbowl, who has a special use permit that
allows it to operate a ski area on federal land by the United States Forest Service, from using
recycled wastewater to produce artificial snow on the Peaks6 pursuant to the American Indian
Religious Freedom Act of 1978, the National Historic Preservation Act of 1966, the National
Environmental Policy Act of 1969, and the Religious Freedom Restoration Act of 1993 (“Acts”).
Unfortunately the Acts failed to protect the Peaks from desecration and economic exploitation.
The Navajo Nation then petitioned for Writ of Certiorari in the United States Supreme Court
(“Supreme Court”). 7 On June 8, 2009, the Supreme Court declined certiorari and upheld the
Ninth Circuit en banc ruling, which authorized the Snowbowl to use recycled wastewater to
produce artificial snow. 8 On May 24, 2011, the Snowbowl began construction to install a water
pipeline for producing artificial snow. The Navajo Nation continues to oppose the Snowbowl’s
efforts because the use of recycled wastewater will contaminate the soil and medicinal vegetation
needed to perform ceremonies and prayers. The use of wastewater will prevent a Navajo
traditional medicine person from effectively treating his or her patient.
Though the United States government possesses a general trust responsibility towards indigenous
peoples in the United States it has not sought to protect the cultural properties important to
indigenous peoples. In fact, the United States frequently allows for the desecration and economic
exploitation of indigenous peoples’ sacred sites for the benefit of non-indigenous peoples
business owners and non-indigenous peoples public to the detriment of indigenous peoples. The
United States is bound by the International Convention on the Elimination of All Forms of
Racial Discrimination, the International Covenant on Civil and Political Rights, and issued an
Announcement of Support for the Declaration. Therefore, the United States government must fill
the gaps where United States law and policy fail to protect and preserve sacred sites, in particular
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the American Indian Religious Freedom Act of 1978 (“Freedom Act”) and Religious Freedom
Restoration Act of 1993 (“Restoration Act”).
The Freedom Act provides a federal policy to “protect and preserve for American Indians their
inherent right of freedom to believe, express, and exercise the traditional religions. . . including
but not limited to access to sites, use and possession of sacred objects, and the freedom to
worship through ceremonials and traditional rites.” 9 The Freedom Act directs the federal
agencies to consult with native traditional religious leaders to determine what changes need to
occur within the federal policy. 10 One change made to the federal policy was Executive Order
13007, which encouraged agencies to “preserve and protect” indigenous peoples religion and
practices. 11 However, the Executive Order creates no substantive rights or remedies for
indigenous peoples religious practice. 12 The Executive Order states that it may not be used to
“impair enforceable rights to use Federal land that have been granted to third parties.” 13
Though United States government intended the Freedom Act to provide protection for sacred
sites, the Supreme Court consistently finds against indigenous peoples efforts to protect and
preserve sites located on federal public land. 14 Also, Freedom Act suggests that indigenous
peoples “enjoy protection of sacred sites beyond the Constitution; the reality is that they enjoy
less protection and freedom than other American individuals and groups” 15 because the statute is
void of legal rights enforceable against any person or entity. 16 In fact, the Freedom Act is
routinely thought of as having “no teeth.” 17 The United States continues to effect policies that are
mainly procedural with no substantive rights.
Of the few United States government efforts to protect indigenous peoples sacred sites, the
Restoration Act18 seems to provide the most substantive protection of the sites. The United
States government enacted the Restoration Act in response to the Supreme Court’s holding that
sidestepped the strict scrutiny standard outlined in previous cases. 19 The Restoration Act purpose
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is to “restore the compelling interest test to guarantee its application in all cases where free
exercise of religion is substantially burdened.” 20
The Ninth Circuit en banc decision limited the meaning of substantial burden. The Ninth Circuit
acknowledged that the “Indians’ religious activities on the Peaks, including the spiritual
fulfillment they derive from such religious activities, constitute an ‘exercise of religion,’” 21
However, the court found no “substantial burden” on religion. The Ninth Circuit reasoned that
“spiritual fulfillment of the Tribes was subjective therefore damaged spiritual feelings, under
Supreme Court precedent, government action that diminishes subjective spiritual fulfillment does
not ‘substantially burden’ religion.” 22 The Ninth Circuit found no substantial burden because it
limited the substantial burden test only to include if indigenous peoples were coerced into acting
contrary to their religious beliefs by threat of civil or criminal sanction, or if indigenous peoples
were forced to choose between following tenets of their religion and receiving a governmental
benefit. 23
Because the Restoration Act does not specify the substantial burden standard to include
indigenous peoples quality of life as it relates to the sacred sites, it leaves up to the Supreme
Court to decide for the Navajo Nation and its people what is sacred. Although United States
government intended to afforded indigenous peoples protection of their sacred sites through the
Restoration Act; it failed to protect the Peaks and will likely fail to protect sacred sites in the
future. Thus, a gap exists in federal law “leav[ing] no meaningful way for tribes to substantively
protect sacred sites that [are] under [the] control of the federal government” 24 and “[the court]
effectively read American Indians out of [Restoration Act].” 25
The Declaration establishes a new standard of recognizing the human rights of indigenous
peoples that the Unites States should adopt. The Declaration expressly acknowledges indigenous
peoples individual and collective rights. One purpose of the Declaration serves to protect the
culture, religion and sacred sites of indigenous peoples. 26 The Declaration contains four (4)
articles that address cultural, religious and scared sites rights.
The Declaration’s Articles 11 and 12 proclaims the right to practice, revitalize, maintain and
protect their cultures and ceremonies while accessing past, present and further cultural,
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ceremonial and religious sites. 27 The Declaration’s Articles 24 and 25 further recognizes the
right to traditional medicines and medicinal plants, and the right to maintain and strengthen the
distinctive spiritual relationship with the land. 28 Navajos gather traditional medicine on the
Peaks; however, the same traditional medicines and medicinal plants may not exist in the future
due to the contamination. 29 Additionally, the Navajo Natural Law states and teaches that all life,
including Mother Earth, is scared and recognizes the obligation Navajos have “to respect,
preserve and protect” all that was provided by the Holy People. 30
Furthermore, Navajo Natural Law expresses that the rights and freedoms of the people to use the
sacred elements of life, the land and sacred sites must be used with the proper protocol of respect
and offering, and that such practices must be protected and preserved since it serves as the
foundation of religious ceremonies and the Navajo Life Ways. 31 Finally, the Navajo Natural Law
states, “it is the duty and responsibility of the [Navajo people] to protect and preserve the beauty
of the natural world for future generations.”32
Navajo elders teach that manmade snow is a manipulation of nature that should not be mimicked
by man. The deities control the nature cycle of the weather and seasons, and should not be
mocked. Navajos and non-Navajos share a responsibility to care for these sacred places. Even if
governments do not demonstrate responsibility towards the Peaks, the Navajo Nation and its
people and other will continue to honor this sacred site to preserve the Navajo Life Way. The
Navajo Nation and Commission calls upon the United States to end the discriminatory and unjust
law and policy that continues to be applied to indigenous peoples. Although, the United States
Announcement of Support demonstrated some concurrence with the Declaration, human rights
violations continue to occur.
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On Thursday, February 9, 2012, the Ninth Circuit upheld a district court decision dismissing the
lawsuit filed by the Save Peaks Coalition against the United States Department of Agriculture
Forest Service (“Forest Service”) and Snowbowl to protect the Peaks from artificial snow
making from reclaimed wastewater. 33 Ninth Circuit Judge Milan D. Smith, Jr. wrote, “[t]his case
represents a gross abuse of the judicial process. Just when Defendants-Appellees [Forest Service]
and Joseph P. Stringer [Forest Service], and Intervenor-Defendant [Snowbowl] had successfully
defended an agency decision to allow snowmaking at a ski resort on federal land all the way to
the [Supreme Court], ‘new’ plaintiffs appeared.” 34 The Ninth Circuit in the end said the Save the
Peaks lawsuit rehashed the first lawsuit with the same attorney and some of the same plaintiffs.
On Thursday, March 8, 2012, the City of Flagstaff renewed their contract to sell reclaimed
wastewater to the Snowbowl. 35 Again, this is a clear example of the ongoing discrimination
against Navajos through government entities within the United States. These government entities
frequently commit sacrilege against indigenous religion by desecrating indigenous sacred sites
strictly for the benefit of non-indigenous interest. These government entities are quick to
prosecute individuals who vandalize churches but authorize water containing fecal matter, blood,
toxins and other waste matter to spoil the purity of the mountain, which is basis of Navajo Life
Way.
During the 2008 presidential election, then-Senator Barack H. Obama called for religious
freedom, cultural rights and sacred places protection for indigenous peoples as part of his policy
platform. Then-Senator Obama said, “Native American sacred places and site-specific
ceremonies are under threat from development, pollution, and vandalism. Barack Obama
supports legal protections for sacred places and cultural traditions, including Native ancestors’
burial grounds and churches.” 36 And for this reason, many indigenous leaders and nations
endorsed and voted for President Obama because of his stance on sacred places. The Navajo
Nation and Commission encourages the United Nations Special Rapporteur on the Rights of
Indigenous Peoples to recommend law and policy that correct the United States law and policy
that contradict the Declaration. In addition, remind President Obama and the Administration to
uphold its campaign commitments to protect indigenous sacred places.
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