


 

THE UNITED STATES AND NAFTA DISPUTE SETTLEMENT: 
AMBIVALENCE, FRUSTRATION AND OCCASIONAL DEFIANCE 

 
By David A. Gantz*

 
The variety of mechanisms for dispute resolution embodied within the North American Free 

Trade Agreement (NAFTA)1 constitutes a unique “package” approach to the need for sound dispute 
settlement mechanisms in matters involving regional commerce and investment.  NAFTA and its 
two “parallel” agreements on labor and on the environment2 incorporate a broad and sometimes 
confusing variety of mechanisms for resolving the disputes that relate to the interpretation and 
application of certain NAFTA provisions in specific situations. 

 
The dispute resolution provisions relate to:  foreign investment and investor-state disputes 

(Chapter 11); financial services (Chapter 14, a variation on Chapter 20); appeals of antidumping and 
countervailing duty (unfair trade) actions by administrative agencies (Chapter 19); interpretation and 
application of the agreement generally (Chapter 20); failure to enforce environmental laws (North 
American Agreement on Environmental Cooperation, or NAAEC); and failure to enforce labor laws 
(North American Agreement on Labor Cooperation, or NAAEC).  The latter two are not discussed 
herein because of space limitations and because neither’s arbitral processes has ever been utilized.3  
Financial services disputes, using a variation of the Chapter 20 mechanism, are discussed only 
briefly in Chapter 20, again because no disagreement over financial services has yet been brought to 
arbitration. 
 

However, it is evident that this impressive package was accepted with some ambivalence by 
the United States government; as we will see, each of these mechanisms was incorporated for a 
variety of mostly pragmatic and diplomatic, as well as legal, reasons.  NAFTA, it should be recalled, 
was  negotiated during a period - 1991 - 1992 - when the GATT Uruguay Round negotiations were 
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1  North American Free Trade Agreement, December 17, 1992, 32 I.L.M. 289 (1993) [hereinafter NAFTA], 
implemented by the  North American Free Trade Agreement Implementation Act, 19 U.S.C. '' 3312 et seq. 
[hereinafter NAFTA Implementation Act]. 

2  North American Agreement on Environmental Cooperation, September 13, 1993, 32 I.L.M. 1482 (1993) 
[hereinafter NAAEC]; North American Agreement on Labor Cooperation, September 13, 1993,  32 I.L.M. 1502 
(1993) [hereinafter NAALC].  Both agreements make it very difficult for formal arbitration to take place.  Under the 
NAAEC, arbitration is only available where there is “a persistent pattern of failure by that other Party to effectively 
enforce its environmental law.”  (Art. 22.)  Under the NAALC, arbitration is mandated only where there isA a 
persistent pattern of failure by the other Party to effectively enforce such standards . . .”  (“Such” standards are 
limited to occupational safety and health, child labor or minimum wage technical labor standards.) (Art. 27:1)  In 
each case, two of the three NAFTA Parties must agree to move forward with arbitration.  Thus, no arbitration is 
possible for violations which do not reach the “persistent pattern” stage. 

3  Although resolution of disputes that solely involve private parties is beyond the scope of this paper, 
NAFTA incorporates a very limited commitment by the governments to steps which may facilitate alternative 
resolution of commercial and agricultural disputes among private parties in the future. See NAFTA, supra note 1, 
arts. 707, 2022.  Each party is required:  “to the maximum extent possible, [to] encourage and facilitate the use of 
arbitration and other means of alternative dispute resolution for the settlement of international commercial disputes 
between private parties in the free trade area.”  
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largely stalled, but after three years of more or less satisfactory operation of the United States - 
Canada Free Trade Agreement.  As one of the authors of a companion paper has opined,  
 

U.S. government support for judicialized dispute settlement in international trade is 
based less on an abstract commitment to the rule of law in international relations than 
 on pragmatic, short-term and highly contextual calculations that this mechanism 
serves U.S. interests better than alternative arrangements.4

 
Part I provides a short overview of the NAFTA dispute settlement process.  Parts II through 

IV treat, respectively, Chapters 11, 19 and 20 of NAFTA.  Part V is a brief conclusion.  In Parts II-
IV, after a brief introduction to each mechanism, I have tried, to the extent practicable, to discuss the 
threads common to our project topic: 
 

• Why did the U.S. favor (to the extent it did) each of these three NAFTA mechanisms? 
 

• What branches of government and domestic constituencies have been supportive or 
opposed? 

 
• How have the U.S. government and private interests participated? 

 
• How have the U.S. government and the courts (where applicable) received the awards? 

 
• How have attitudes of the government and private parties toward these mechanisms changed 

and evolved in the twelve years since NAFTA went into force? 
 

In addition, I have provided, as an annex, a chart illustrating the ambivalence created in the 
government by the pragmatic/contextual approach, and the not-always-consistent views of the 
Congress, the business community and NGOs. 
 

There are, needless to say, some inherent risks for the author in seeking answers to these 
questions.  I have not served in the U.S. government since 19775 and played no role in the NAFTA 
negotiations, except as a generally supportive observer.  While I have served as a panelist or 
arbitrator in at least one proceeding each under Chapters 11, 19 and 20, I rely for government views 
primarily on the public statements and writings of active or former U.S. (or foreign) government 
officials, and on their official actions, particularly the changes to or omissions of NAFTA language 
that have been made as a result of the 2002 “Trade Promotion Authority” in subsequent agreements, 
or other factors, such as the recent FTAs with Singapore, Chile and the nations of Central America.6  

                                                 
4  Jeffrey L. Dunoff, Does the U.S. Support International Tribunals?  The Case of International Trade, at 

[1]. 
5  Office of the Legal Adviser, U.S. Department of State, 1970-1977. 
6  United States - Chile Free Trade Agreement, June 6, 2003, U.S.-Chile, 

http://www.ustr.gov/new/fta/Chile/ text/index.htm (last visited Feb. 11, 2004) [hereinafter Chile FTA]; United States 
- Singapore Free Trade Agreement, May 6, 2003, U.S.-Sing., available at 
http://www.ustr.gov/new/fta/Singapore/final/2004-01-15-final.pdf (last visited Feb. 11, 2004) [hereinafter Singapore 
FTA]; United States - Central American Free Trade Agreement, May 28, 2004, U.S. - Guatemala, El Salvador, 
Honduras, Nicaragua, Costa Rica, Dominican Republic, available at  
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I. An overview of Dispute Resolution Under NAFTA 
 
The range of dispute settlement procedures reflects the apparent views of the three NAFTA 

governments that disputes regarding NAFTA implementation were inevitable, and that mechanisms 
for their prompt resolution were essential.  National courts do not have or cannot exercise effective 
jurisdiction over most disputes between private individuals and foreign governments, or among 
governments, due to the sovereign immunity doctrine, act of state doctrine, concepts of comity, or 
other legal barriers7, with the possible exception of the unfair trade disputes area.  In the foreign 
investment area, in particular, resolution of investor-host government disputes through local courts 
has been highly unsatisfactory.  The Dispute Settlement Body (DSB) under the World Trade 
Organization (WTO) now provides a viable alternative to the NAFTA government-to-government 
dispute settlement process under Chapter 20 for most trade disputes among the three NAFTA 
governments; that alternative did not exist in its present form at the time the NAFTA negotiations 
were concluded.  Yet, the WTO and the DSB do not effectively extend to certain areas covered by 
NAFTA, such as foreign investment and land transportation services.8   
 

The NAFTA mechanisms share some common threads.  First, none of the major three was 
original with NAFTA.  Chapters 19 and 20 were copied with minor modifications from Chapters 19 
and 19 of the United States-Canada Free Trade Agreement (CFTA), which preceded NAFTA by five 
years, and the NAFTA negotiations by three years.9  So were the provisions guaranteeing certain 
rights to foreign investors, although the CFTA did not provide for mandatory investor-state 
arbitration.10  The Chapter 11 provisions represented “the most recent stage in the evolutionary 
development of U.S. and international investment law” logically enough, and borrowed heavily from 
the several hundred bilateral investment treaties the United States and other OECD countries had 
concluded in the 1980s.11

 
Second, the NAFTA Parties ultimately avoided creating any permanent judicial dispute 

resolution body, such as the European Court of Justice or Court of First Instance.  This result was a 
compromise, also carried over from the CFTA.  There, Canada had advocated a permanent tribunal, 

                                                                                                                                                             
http://www.ustr.gov/Trade_Agreements/Bilateral/CAFTA/CAFTA-DR_Final_Texts/Section_Index.html [hereinafter 
ACAFTA-DR]. 

7  See, e.g., Foreign Sovereign Immunities Act of 1976, 28 U.S.C. '' 1330, 1332, 1391(f), 1441(d), 1602-
11; Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964) and subsequent cases relating to the act of state 
doctrine. 

8  See NAFTA, supra note 1, Chapters11 (foreign investment) and 12 (cross-border trade in services), esp. 
Annex I (regarding transportation services); WTO, Understanding on Rules and Procedures Governing the 
Settlement of Disputes, Annex 2 to the Agreement Establishing the World Trade Organization, available at 
http://www.wto.org [hereinafter “DSU”]. 

9  United States - Canada Free Trade Agreement, Dec. - Jan. 1998 [U.S. - Can.], 27 I.L.M. 281 [hereinafter 
“CFTA”]. 

10  CFTA, Chapter 16. 
11  Daniel M. Price & P. Bryan Christy, III, Overview of the NAFTA Investment Chapter: Substantive Rules 

and Investor-State Dispute Settlement in THE NORTH AMERICAN FREE TRADE AGREEMENT: A NEW FRONTIER IN 
INTERNATIONAL TRADE AND INVESTMENT IN THE AMERICAS 165, 167 (Judith H. Bello et al., eds. 1994); see also K. 
Scott Gudgeon, United States Bilateral Investment Treaties: Comments on Their Origin, Purposes and General 
Treatment Standards, 4 INT’L TAX & BUS. LAW 105 (1986) (discussing the origin and early experience of the U.S. 
BIT program). 
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but the United States preferred the arbitration approach,12 apparently because of a reluctance to 
create new international institutions, and perhaps because of some unhappiness with Chapter 20’s 
predecessor, Chapter 18 of the CFTA.13  NAFTA’s similar non-judicial approach utilizes a series of 
arrangements that incorporate some elements of both courts and arbitral panels.  In addition to 
political resistance to a NAFTA “court” in the United States, the complexity and breadth of the 
matters covered by NAFTA has encouraged the use of highly specialized dispute resolution 
mechanisms and expert panelists, although the Chapter 14, 19 and 20 mechanisms share common 
secretariats, at some cost in terms of the consistency and continuity that a court might have provided. 
(Financial savings over a permanent tribunal may also have been anticipated; at least in the United 
States; the NAFTA Secretariat is significantly understaffed and under funded given the volume of 
Chapter 19 cases, and the rare Chapter 20 case, that it must administer.) 
 

Third, the three mechanisms share the absence of any effective appellate mechanism. This is 
in stark contrast to the WTO’s Dispute Settlement Body and the Appellate Body functioning 
therein.14  As discussed below, the lack of appellate review has become a matter of concern to at 
least some U.S. government entities with regard to proceedings under both Chapter 11 and Chapter 
19. 
 

Fourth, the approach, like the GATT in its latter years and the WTO, is clearly “rule-based,” 
more “juridical” with determinations that are legally binding.15  While all three mechanisms have 
some sort of consultation and conciliation function, by and large they are garden-variety 
international arbitral mechanisms designed to issue legal opinions that are either binding on the 
parties or effectively mandate a solution to the controversy.  They are not designed to be and in 
practice have not been simply a basis for a negotiated solution by governments. 
 

Fifth, U.S. government perceptions of and support for all three mechanisms has waned 
significantly in the more than thirteen years since NAFTA went into force.   
 
 
II. Investment Disputes Under Chapter 11 
 

There was nothing radical about Chapter 11 for the United States.  The sources were the 
CFTA (for the obligations to investors language) and the various bilateral investment treaties 
(“BITs”) concluded by the United States with several dozen developing nations since 1980, 
particularly the 1992 “model” BIT.16  Protection of U.S. foreign investment abroad has been a 
hallmark of U.S. international economic law at least since the early 1960s, with various efforts to 
establish the international law principle of “prompt, adequate and effective compensation” following 

                                                 
12  MICHAEL HART, BILL DYMOND & COLIN ROBERTSON, DECISION AT MIDNIGHT: INSIDE THE CANADA-US 

FREE-TRADE NEGOTIATIONS 302 (UBC Press, Vancouver, 1994) [hereinafter “Hart”]. 
13  A senior former USTR official who was directly involved in the negotiations of Chapter 18 of the CFTA 

and Chapter 20 of NAFTA suggested both reasons.  (Memorandum of Conversation, May 31, 2005 on file with 
author.) [hereinafter “Senior USTR Official”]. 

14  DSU, supra note 8. 
15  See JOHN H. JACKSON, THE JURISPRUDENCE OF GATT AND THE WTO 165 (Cambridge, 2000) 

(commenting on the nature of GATT and WTO dispute settlement). 
16  Price & Christy, supra note 11, at 167, esp. note 6. 
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on the Cuban and Brazilian expropriations.17  Moreover, the opportunity to bind Mexico to 
international standards and international settlement mechanisms, overturning many decades of 
adherence to the Calvo Clause18 and a history of  investment disputes with the United States, must in 
itself have been seen as a major achievement for State, Treasury and the U.S. Trade Representative’s 
Office (“USTR”), for very good reasons. 

 
The investment provisions of NAFTA were considered of major significance for United 

States and Canadian investors in Mexico, and for Mexico, which sought through NAFTA a means to 
encourage foreign investment, promote economic development, generate foreign exchange and 
partially overcome the negative effects of a weak legal system.  In this respect, Chapter 11 probably 
helped, generating an average of about US$ nine billion annually in U.S. direct foreign investment in 
Mexico during the first ten years of NAFTA.19  While it is difficult to separate the influences of 
other NAFTA provisions, particularly the elimination of tariffs on most Mexican exports to Canada 
and the United States20 and the rules of origin which limit the NAFTA tariff benefits to goods that 
“originate” within North America21, the existence of “rules of the game” for foreign investment and 
the provisions applicable to investment disputes undoubtedly contributed to this strong growth.   
 

The United States, and for that matter Canada and Mexico, as one senior U.S. State 
Department official, Mark Clodfelter, has commented,  
 

took a very big step into the unknown when they signed onto Chapter 11.  The 
NAFTA Parties have waived sovereign immunity from claims to an extent far greater 
than they have consented to the jurisdiction, for example, of the International Court 
of Justice.  They have agreed to be answerable to private claimants before arbitral 
tribunals that are subject to only very limited review.  Even though the United States 
has been party to a fair number of BITs, which have arrangements resembling 
Chapter 11, we have never done so with states that have so much investment in our 
territory.22

                                                 
17  See KENNETH VANDEVELDE, UNITED STATES INVESTMENT TREATIES 22-25 (1992). 
18  For the Argentine jurist, Carlos Calvo.  The Mexican version, Article 27 of the Constitutions, reads 

“Only Mexicans by birth or naturalization and Mexican companies have the right to acquire ownership of lands, 
waters and their appurtenances, or to obtain concessions for the exploitation of mines, waters or mineral fuels, in the 
Mexican Republic. The State may grant the same right to foreigners provided that they agree before the Ministry of 
[Foreign] Relations to consider themselves as nationals with respect to said properties and accordingly not to 
invoke the protection of their Governments in regard to them; under penalty, in case of breaches of the agreement, 
of losing to the benefit of the Nation the properties they may have acquired thereby.” 
(Emphasis added.) 

19  See [Mexican] Secretariat of the Economy, General Directorate of Foreign Investment, Investment of the 
United States in Mexico, Sep. 2004, at 2 (estimating that since 1994 aggregate U.S. investment in Mexico was US$ 
90.030 billion, about 62.6% of total foreign investment during the period), available at  
http://www.economia.gob.mx/?P=1240.  

20  NAFTA, supra note 1, Chapter 3 and annexes 302.2 (tariff schedules of Mexico, the United States and 
Canada). 

21  Id., art. 401 and annex 401 (incorporating various rules of origin designed to assure that goods enjoying 
NAFTA tariff benefits incorporate a high regional value). 

22  Mark Clodfelter, U.S. State Department Participation in International Economic Dispute Resolution, 42. 
S. TEX. L. REV. 1273, 1283 (2001).  Mr. Clodfelter is the Assistant Legal Adviser, Office of International Claims and 
Investment Disputes. 
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* * * 

(D) seeking to establish standards for expropriation and compensation for 
expropriation, consistent with United States legal principles and practice; 
(E) seeking to establish standards for fair and equitable treatment consistent with 
United States legal principles and practice, including the principle of due 
process. . . .53

 
This TPA language has resulted in changes in subsequent FTAs and the new 2004 “model” 

BIT.  Thus, in the United States-Chile Free Trade Agreement,54 the investment provisions of which 
are generally similar to those found in NAFTA, Chapter 11, there is an annex designed to restrict, 
perhaps significantly, the scope of the “indirect” expropriation provisions as they may apply to 
government regulatory activities: 
 

Except in rare circumstances, nondiscriminatory regulatory actions by a Party that 
are designed and applied to protect legitimate public welfare objectives, such as 
public health, safety, and the environment, do not constitute indirect expropriation.55

 
  The United States-Chile FTA also attempts to resolve at least some of the doubts over the 
overly broad scope of “fair and equitable treatment,” and review by investment tribunals of national 
court decisions, by including the term “customary international law” in the fair and equitable 
treatment provision, defining that term in much greater detail, and limiting the scope of tribunal 
review of national court decisions to issues of due process: 
 

1. Each Party shall accord to covered investments treatment in accordance with 
customary international law, including fair and equitable treatment and full 
protection and security. 
 
2. For greater certainty, paragraph 1 prescribes the customary international law 
minimum standard of treatment of aliens as the minimum standard of treatment to be 
afforded to covered investments. The concepts of “fair and equitable treatment” and 
“full protection and security” do not require treatment in addition to or beyond that 
which is required by that standard, and do not create additional substantive rights. 
The obligation in paragraph [1] to provide: 
 

(a) “fair and equitable treatment” includes the obligation not to deny 
justice in criminal, civil, or administrative adjudicatory proceedings 
in accordance with the principle of due process embodied in the 
principal legal systems of the world . . . .56

                                                 
53  19 U.S.C. ' 3802(b)(3) (2002) (emphasis added). 
54  United States - Chile Free Trade Agreement, supra note 6, Chapter 10. 
55  Id., Annex 10-D.  
56  United States - Chile FTA, supra note 6, art. 10.4, annex 10.8; see David A. Gantz, The Evolution of 

FTA Investment Provisions From NAFTA to the United States - Chile Free Trade Agreement, 19 AM. UNIV. INT’L 
L.R. 679, 724-728 (2004). 
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Another concern raised by NGOs and U.S. government officials has been lack of 
transparency, which has likely contributed to skepticism of the process within the United States.  
Under the ICSID Additional Facility RulesC a popular mechanism under Chapter 11C the process is 
not transparent, as neither the written nor the oral proceedings were open to the public.57  NAFTA 
itself provides that the final award may be made public if either the government or the private party 
wishes to do so (in the case of Canada or the United States), or in accordance with the applicable 
arbitration rules (Mexico).58  Even the formal notice initiating arbitration may not be public if 
neither party decides to release it.59  None of this was particularly surprising when NAFTA was 
negotiated, given that the private investor’s interests were considered paramount, and that 
international commercial arbitration is normally a confidential process.  The difficulty arises when 
the particular cases raise important public law and policy concerns, as with the potential impact of 
the Chapter 11 mechanism on the national or local government’s ability to enact environmental or 
other regulations.  
 

However, the degree of transparency of the process has increased significantly in recent  
years.  In July 2001, the NAFTA Parties stated that “nothing in NAFTA imposes a general duty of 
confidentiality” and agreed that they would “make available to the public in a timely manner all 
documents submitted to, or issued by, Chapter 11 tribunals” subject to certain exceptions for 
confidential or privileged information.60  In October 2003, Canada and the United States, but not 
Mexico, issued statements indicating that they would consent - and request disputing investors and 
tribunals to consent - to holding hearings that are open to the public, subject to measures to protect 
confidential business information.61  At the same time, a statement was issued setting forth 
procedures for non-disputing party (amicus curiae) participation in Chapter 11 proceedings.62

 

The concerns articulated above that led to the TPA language have also generated interest, 
particularly in the Congress, for some sort of an appellate body for investment disputes.  Arbitral 
decisions under NAFTA are not immediately final; Article 1136:3 explicitly contemplates the 
possibility of requests for revision or annulment.  To date, under NAFTA, three arbitral decisions 
have been reviewed by a court of the “situs” of arbitration, Metalclad, S.D. Myers and Feldman.63  
Such review, based on the UNCITRAL Model Law as adopted in Canada (and many other 

                                                 
57  ICSID Arbitration (Additional Facility) Rules, Art. 39 gives the tribunal authority to decide, with the 

Parties’ consent, what persons may be admitted to the hearing; publication of the minutes of the hearing requires the 
Parties’ consent under Art. 44.  

58  NAFTA, supra note 1, Annex 1137.4. 
59  See “California Democrats Press USTR to Clarify NAFTA Investor Provisions,” Americas Trade, Aug. 

26, 1999, at 6 (objecting to the failure of the U.S. governments to release key documents relating to the Methanex 
case, noting that even the decision to make the notice of intent to file public is a decision under control of the 
parties). 

60  NAFTA Free Trade Commission, Notes of Interpretation, parts A(1), A(2) (Jul. 30, 2001), available at 
http://www.ustr.gov.  

61  Statement on Open Hearings in NAFTA Chapter Eleven Arbitrations, Oct. 7, 2003, available at 
<http://www.ustr.gov; Statement of Canada on Open Hearings in NAFTA Chapter Eleven Arbitrations (Oct. 2003), 
available at http://www.dfait-maeci.gc.ca.   

62  See Statement of the Free Trade Commission on non-disputing party participation (Oct. 2003), available 
at <http://www.ustr.gov>; NAFTA Commission Meet, Announces New Transparency Measures, USTR Press 
Release, Oct. 7, 2003, at 1. 

63  Supra note 31. 
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countries)64 is very narrow; in each of the three cases noted above, the courts have refused to disturb 
the final arbitral judgments.  Under such circumstances, the idea of a single Appellate Body, perhaps 
modeled after the WTO’s Appellate Body, has received support from diverse sources.  NGOs and 
some government agencies have been concerned about the lack of appeals, so that ad hoc arbitrators 
cannot be controlled, and any legal errors are made cannot be effectively corrected for the current or 
future cases.  The use of the Commission’s power to issue binding Interpretations (noted above), is 
plagued by uncertainties.  Moreover, despite the lack of formal precedential value of earlier arbitral 
decisions - NAFTA, Art. 1136:1 states that “An award made by a Tribunal shall have no binding 
force except between the disputing parties and in respect of the particular case” - prior decisions are 
being regularly cited by parties to arbitrations, which effectively requires tribunals to discuss, 
distinguish and/or follow those earlier decisions.65  This increases the risk for concerned 
governments, NGOs or private investor groups in leaving an allegedly erroneous decision 
unchallenged.  
 

Regardless of the number of difficult issues, such as the proper standard of review, the 
appellate body concept is now a part of TPA: “[T]he principal negotiating objectives of the United 
States regarding foreign investment are . . . to secure for investors important rights comparable to 
those that would be available under United States legal principles and practice, by . . . providing for 
an appellate body or similar mechanism to provide coherence to the interpretations of trade 
agreements . . . .”66  As a result, the U.S.-Chile FTA (like the U.S.-Singapore FTA) provides: 
 

Within three years after the date of entry into force of the Agreement, the Parties 
shall consider whether to establish a bilateral appellate body or similar mechanism to 
review awards rendered under Article 10.25 in arbitrations commenced after they 
establish the appellate body or similar mechanism.67

 

                                                 
64  The UNCITRAL Model Law on International Commercial Arbitration effectively limits setting aside of 

the award to matters “not contemplated by or not falling within the terms of the submission to arbitration, or contains 
decision on matters beyond the scope of the submission to arbitration” or where the subject-matter of the dispute is 
not capable of settlement by arbitration under the law of the jurisdiction or is in conflict with public policy.  Model 
Law, Art. 34.  See also ICSID Convention, supra note 28, Art. 52, which provides for similar, narrow review. 

65  For a discussion of the de facto use of precedent in international tribunals which do not formally 
recognize such usage, see Raj Bhala, The Myth About Stare Decisis and International Trade Law (Part One of a 
Trilogy), 14 AM. U. INT’L L. REV. 845 (1999). 
 66 19 U.S.C. ' 3802(b)(3)(G)(iv) (2002). 
 67 See, e.g., Chile - United States Free Trade Agreement, supra note 6, Annex 10-H.  Similar language is 
found in the U.S. - Morocco Free Trade Agreement and in the 2004 U.S. - Model BIT.  U.S. - Morocco Trade 
Agreement, Annex 10-D; 2004 U.S. Model BIT, Annex D. 
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 In CAFTA-DR, possibly because of Congressional dissatisfaction with this bare-bones 
formulation, there is a much more immediate obligation to develop an appellate body.67  Suffice it  
to note here that the creation of an appellate body for investment disputes is fraught with 
complications, including but not limited to the standard and scope of review; the situs for such a 
body; potential conflicts with ICSID Arbitral Rules, which provide for an internal review body; 
whether to use ad hoc or a permanent group of arbitrators, its possible use under the several 
thousand existing bilateral  
investment treaties, and the like.68

 
None of this subsequent reassessment of the various NAFTA Chapter 11 provisions and new 

language in TPA or FTAs, of course, directly affects the Chapter 11 language or arbitral process.  
However, it demonstrates the great extent to which the process is being second-guessed and re-
evaluated. 

 
However, it may well be that the virtual flood of Chapter 11 claims, some testing the limit of 

concepts such as fair and equitable treatment and indirect expropriation, will be declining.  
Significantly, in two relatively recent decisions, Methanex II and Thunderbird, the arbitral tribunals 
broke with what had been standard procedure of dividing the arbitral costs evenly between the 
parties, with each bearing its own legal fees, and taxed the losing party—the private claimant in both 
instances—with all or most of the arbitral costs and the other (government) party’s legal fees.  This 
practice, although common in international arbitration generally, obviously could have a chilling 
effect on the willingness of claimants without deep pockets, and their attorneys, to raise new claims. 
 Such a result can only be welcomed by United States, Canadian and Mexican government 
authorities. 
 
III. Review of Unfair Trade Disputes Under Chapter 19 
 

The most innovative settlement mechanism of NAFTA is Chapter 19, relating to 
antidumping and countervailing duty actions brought in one NAFTA member country against 
imports from another NAFTA country.69  Dumping (“AD”) and countervailing duty (“CVD”) cases 
are of course among the most controversial of the “unfair” trade actions recognized by international 
trade agreements.70  Numerous dumping and countervailing duty cases have been brought by 
                                                 

 
 68 “Within 3 months of entry into force of the Agreement, the [Free Trade] Commission shall establish a 
Negotiating Group to develop an appellate body or similar mechanism to review awards rendered by tribunals under 
this Chapter. [Chapter 10]. Such appellate body or similar mechanism shall be designed to provide coherence to the  
interpretation of investment provisions in the Agreement . . . . The Commission shall direct the Negotiating Group to 
provide to the Commission, within one year of establishment of the Negotiating Group, a draft amendment to the 
Agreement that establishes an appellate body or similar mechanism. On approval of the draft amendment by the 
Parties, in accordance with Article 22.2 (Amendments), the Agreement shall be so amended.”  CAFTA-DR, supra 
note 6, Annex 10-F.  Detailed negotiation instructions are provided in the same provision. 
 69  For a more extensive (but dated) discussion of the operation of Chapter 19 under NAFTA, see David A. 
Gantz,  Resolution of Trade Disputes Under NAFTA’s Chapter 19: The Lessons of Extending the Binational Panel 
Process to Mexico, 29 LAW & POLICY IN INT’L BUSINESS 297 (1998). 

70  Dumping generally occurs when goods produced in one country are sold in the territory of another 
country at below “normal value,” usually where the adjusted price in the foreign market is less than the price in the 
producing country market, and the resulting sales cause injury to the domestic producers in the importing country.  
See [WTO] Agreement on Implementation of Art. VI of the GATT, Art. 2, Annex 1A, Agreement Establishing the 
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national industries against the products of other NAFTA countries, in steel and steel products, beef, 
swine and other agricultural products, high fructose corn syrup, cement, and softwood lumber, 
among others.71  Chapter 19 has been far and away the most frequently used NAFTA dispute 
settlement mechanism, with more than 100 actions filed.72  This is not surprising considering the 
volume of unfair trade cases brought by domestic industries in the NAFTA nations against imports 
from NAFTA partners, and the fact that “interested parties” in the various antidumping and 
countervailing duty cases, not the governments, have effective control over whether actions are filed 
with binational panels.  

 
Chapter 19 may not have seemed particularly radical when invented for the CFTA.  As one 

experienced trade attorney noted in 1994: 
 

At the time [1988], some regarded them as insubstantial innovations: the Chapter 19 
provisions creating panels neither adopted new substantive law nor established a 
right of review that would not otherwise exist.  Rather, those provisions provided 
that Chapter 19 panels would serve simply as surrogates for reviewing courts and 
decide cases in accordance with the same legal standards that courts would apply.73

 
However, it was radical in many respects.  The principal motivation for Chapter 19 was the 

adamant refusal of the United States to provide Canada with an exemption from U.S. antidumping 
and countervailing duty laws, a position that threatened to block agreement on CFTA.74  The United 
States agreed to the Chapter 19 process as part of a last-minute compromise, in which Canada 
temporarily abandoned its demand for special trade remedy laws - distinct from those applicable in 
the WTO/GATT system - to be applicable in the United States and Canada.75  In other words, 

                                                                                                                                                             
World Trade Organization, Apr. 15, 1994, available at http://www.wto.org. Countervailing duties may be imposed 
to offset the effects of certain government subsidies to producers in one country that result in subsidized sales to 
another country when those sales cause injury to producers of like or similar goods in the importing country.  See 
[WTO] Agreement on Subsidies and Countervailing Measures, Art. 1, Annex 1A, Agreement Establishing the World 
Trade Organization, Apr. 15, 1994, available at http://www.wto.org.  

71  See NAFTA Secretariat, Status Report - NAFTA and FTA Panel Proceedings, available at  
http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx?CategoryId=17. 

72  NAFTA Secretariat, Status Report of Panel Proceedings; Active NAFTA Panel Reviews, Feb. 8, 2006 
and Status Report of Panel Proceedings; Completed NAFTA Panel Reviews, Jan. 25, 2006, both available at 
http://www.nafta-sec-alena.org, (visited Mar. 14, 2006).   

73  Homer E. Moyer, Jr., Chapter 19 of the NAFTA: Binational Panels as the Trade Courts of Last Resort, 
in THE NORTH AMERICAN FREE TRADE AGREEMENT: A NEW FRONTIER IN INTERNATIONAL TRADE AND INVESTMENT 
IN THE AMERICAS 291 (Judith H. Bello et al., eds. 1994) 

74  One of the U.S. NAFTA negotiators, Jean Anderson, has suggested that there was some sympathy in the 
U.S. government for the argument that with the elimination of import duties and non-tariff barriers for intra-regional 
trade, the need for anti-dumping actions to control international price discrimination would be reduced or eliminated, 
although this was not the controlling view.  There was little sympathy, however, on the U.S. side for eliminating 
countervailing duty actions against existing and possible future federal and provincial subsidies in Canada.  
Conference remarks, “The Future of NAFTA Chapter 19 Dispute Settlement,” D.C. Bar, May 11, 2005 [hereinafter 
“D.C. Bar Conference”] (notes on file with author).   

75  See U.S. General Accounting Office, U.S.-Canada Free Trade Agreement, Factors Contributing to 
Controversy in Appeals of Trade Remedy Cases to Binational Panels, June 1995; American Coalition for 
Competitive Trade v. United States, D.C. Cir. No. 97-1036, (brief for intervenor the Government of Canada at 4) 
(Sept. 5, 1997).  Canada contended, and later adopted in its 1996 FTA with Chile, that there was no need for 
antidumping actions within FTAs, since there could be no international price discrimination where tariff and non-
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Chapter 19 did not respond to a perceived need that was considered important to the United States, 
but was a proposal initially suggested by Florida Congressman Sam Gibbons, the so-called “decision 
at midnight” that saved CFTA, designed to give Canada the protection Canada felt it needed from 
allegedly arbitrary application of U.S. unfair trade statutes76. 

 
The CFTA Chapter 19 mechanism also gave the Parties an opportunity to challenge each 

other’s proposed changes in their unfair trade laws with regard to consistency with NAFTA and 
GATT/WTO principles77, and incorporated a requirement for five more years of negotiations on 
Canada’s proposal to eliminate antidumping and countervailing duty actions relating to intra-
CAFTA trade.78  According to Canadian officials, the Chapter 19 compromise gave “Canada a voice 
both in determining whether legislative changes were consistent with the intent and purpose of the 
agreement, and by giving Canada a voice in determining whether the law had been properly 
applied.”79

 
Other factors for Canada included the costs and delays of the appellate process in 

antidumping and countervailing duty appeals to the U.S. courts, along with the perception that these 
courts had been overly deferential to the determinations of the Department of Commerce and the 
U.S. International Trade Commission.  Chapter 19, significantly, removed AD/CVD appeals from 
the jurisdiction of the federal courts of the United States and Canada, and assured that at least two 
Canadians would sit on any binational panel reviewing a U.S. agency decision.   
 

Essentially the same mechanismC but without the “temporary” (five year) aspectC  was  
adopted by Canada, the United States and Mexico in NAFTA, when in the course of the NAFTA 
negotiations the United States again refused to incorporate special trade remedy provisions 
applicable to its NAFTA partners.  Despite the U.S. resistance to special procedural treatment of 
AD/CVD actions in CFTA, this was apparently not a major issue in NAFTA.  Canada insisted on 
carrying over the mechanism; it would have been a political impossibility for the government to give 
up the hard-won mechanism that had secured the CFTA only a few years earlier.80  Mexico favored 
Chapter 11 for reasons basically similar to those articulated by Canada,81 and it would have been 
impossible to provide the benefit to Canada without treating Mexico in the same manner.  There was 
                                                                                                                                                             
tariff barriers had been abolished.  Similar arguments were made for anti-subsidy actions, with less economic 
justification in the absence of a centralized anti-competition authority, which NAFTA and most other FTAs lack. 

76  See Hart, supra note 12, at 321-334, for a detailed discussion of the development of the Gibbons 
proposal that became CFTA’s Chapter 19.  This Canadian perspective is confirmed by Ms. Anderson, supra note 74, 
noting that the Gibbons proposal, which in its original form was a somewhat vague suggestion of an international 
arbitral mechanism, was sufficient to re-start the negotiations. 

77  CFTA, supra note 9, Arts. 1902:2, 1903. 
78  Id., Art.  1906: “The provisions of this Chapter shall be in effect for five years pending the development 

of a substitute system of rules in both countries for antidumping and countervailing duties as applied to their bilateral 
trade.”  The negotiations never progressed very far.  

79  Hart, supra note 12, at 334. 
80  Conference Remarks of Douglas Waddell, former Assistant Deputy Minister of Trade, International 

Trade Canada, D.C. Bar Conference, supra note 74. 
81  Conference Remarks of Beatriz Leycegui, former member of the Mexican Secretariat of Commerce and 

Industrial Development (SECOFI), D.C. Bar Conference, supra note 74.  Mexico was not seeking elimination of 
AD/CVD actions, but saw Chapter 19 as a means of fairly and definitively resolving such actions at reduced time 
and cost compared to litigation before the Court of International Trade and the Court of Appeals of the Federal 
Circuit. 
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also some thought  within the U.S. government that Chapter 19 would be perceived as a benefit by 
U.S. exporters to Mexico, who would be able to avoid litigating AD/CVD administrative appeals in 
the Mexican court system.82  Mexico, as part of the package, agreed to make major procedural 
reforms in the administration of its antidumping and countervailing duty laws, and to create a 
general right of judicial review of antidumping and countervailing duty determinations.83  In the 
author’s personal experience, at least, these have been significant benefits for U.S., Canadian and 
other exporters to Mexico.  

 
Chapter 19 provides an unusual arbitral mechanism for private parties to seek binational 

panel review of decisions of the administrative agencies of the three countries in antidumping and 
countervailing duty cases alone.  Cases relating, for example, to U.S., Canadian or Mexican customs 
service rulings on classification, valuation, origin of merchandise, etc., are not subject to panel 
review.84  In the United States and Canada, administrative decisions in antidumping and 
countervailing duty cases were subject only to national court review until the panel process was 
adopted in 1989 for the CFTA and in 1994 for NAFTA, creating a substitute mechanism.  In 
Mexico, in contrast, judicial review of administrative decisions in unfair trade matters by national 
courts did not exist until created as required by NAFTA. 

 
 Each Party’s national antidumping and countervailing duties laws continue to be applied 
under Chapter 19.  “[T]he antidumping or countervailing duty law consists of the relevant statutes, 
legislative history, regulations, administrative practice and judicial precedents to the extent that a 
court of the importing Party would rely on such materials in reviewing a final determination of the 
competent investigating authority.”85 International law generally, and the WTO agreements in 
particular, are not controlling except to the extent that the international legal agreements are directly 
incorporated into domestic law.  The review process differs significantly from the United States (a 
common law system) to Mexico (civil law), particularly with regard to treatment of national court 
decisions as precedent.  Each party’s right to  change its unfair trade laws, subject to certain notice 
requirements, is also recognized, subject to the obvious requirement that national laws be consistent 
with the GATT, including any successor agreements (such as the Uruguay Round Antidumping and 
Subsidies Agreements) relating to the subject. 86

 
Under NAFTA a binational panel process is effectively substituted for the federal courts of 

each Party.  Appeals from the administrative agencies are referred to five-person arbitral panels of 
trade experts who are nationals of the two countries whose citizens are involved in antidumping or 
countervailing duty actions before the administrative agencies. However, the panels are not 
international tribunals except in the sense that they are binational.  They do not directly apply 
international law (for example, the provisions of the GATT and the WTO agreements governing AD 
                                                 

82  Email exchange with an anonymous former U.S. Government official involved in the negotiations and 
implementation of Chapter 19 (Apr. 30, 2005) (copy on file with author) [hereinafter “Former Government 
Official”]. 

83  NAFTA, supra note 1, Annex 1904.15 (Schedule of Mexico); the Former Government Official, supra 
note 78, suggests that U.S. exporters subject to Mexican unfair trade proceedings have relied more on the Mexican 
writ of amparo than the binational panels for relief in difficult cases. 

84  NAFTA, supra note 1, Art. 1904(1), limits Chapter 19 review to antidumping and countervailing duty 
determinations. 

85  Id., art. 1904(2) (emphasis supplied). 
86  Id., arts. 1902(2). 
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or CVD actions) except to the extent international trading rules are part of the applicable national 
law.  At the same time, panel procedures are in large part governed by trinational rules and the 
Article 1904 Rules of Procedure as agreed by the three NAFTA parties, but with reference to 
national law where the Rules do not apply.87

 
In contrast to the situation in Chapters 11 and 20, and reflecting the differing subject matter, 

Chapter 19 proceedings are largely public and transparent.  While business proprietary information 
submitted by the interested parties or that is part of the agency’s administrative record is kept 
confidential88, as are panel deliberations themselves, the briefs and hearings are normally public89, 
and the opinions are released to the public immediately upon issuance.90

 
The panelists themselves are selected from standing rosters of at least twenty-five individuals 

designated by each of the NAFTA member states.  “Candidates shall be of good character, high 
standing and repute, and shall be chosen strictly on the basis of objectivity, reliability, sound 
judgment and general familiarity with international trade law.”  They may not be “affiliated” with 
any of the Parties.91  Preference under NAFTA is to be given to judges and former judges, 
presumably because judges know how to apply a standard of review; however, no U.S. judge or 
former judge has yet served on a NAFTA Chapter 19 panel, although at least one Canadian judge 
has been designated.92  Panelists are normally trade practitioners or law professors serving on an ad 
hoc, part-time basis, paid very modest compensation.93  Since many are simultaneously practicing 
before the national trade agencies at the same time they are serving as panelists, the risk of actual or 
apparent conflicts of interest is high, even though panelists are subject to a detailed code of conduct 
at the time of appointment and throughout their service as panelists.94

 
By almost any reasonable measure, the Chapter 19 panel process has been a success.  As of 

March 2006, 108 Chapter 19 actions had been filed, 72 against the U.S. authorities, 20 against 
Canadian authorities, and 11 against the Mexican authority.  Of the 108, 35 were terminated by the 
request of the parties, and 50 decisions had been rendered (including 8 that are awaiting results of 
remands); a total of 31 (including those 8) remain pending.95  Of the panel decisions rendered, a 
2005 study determined that over 80% resulted in unanimous rulings regardless of panel member 
nationality.96   

                                                 
87  See 59 FED. REG. 8,686 (1994). 
88  NAFTA Article 1904 Panel Rules, available at http://www.nafta-sec-alena.org/DefaultSite 
/index_e.aspx?DetailID=190.  
89  Proceedings are held in camera where proprietary or privileged information is presented, NAFTA Article 

1904 Panel Rules, Rule 69. 
90  Id., Rule 72. 
91  NAFTA, supra note 1, Annex 1901.2(1). 
92  Telephone Interview with Cathy Beehan, Esq., former Secretary, Canadian Section, NAFTA Secretariat 

(Oct. 27, 1997). 
93  CDN$400 per day until 2002, when the amount was increased to CDN$800 per day (about US$730 at 

current exchange rates). 
94  Code of Conduct for Dispute Settlement Procedures Under Chapters 19 and 20 of the North American 

Free Trade Agreement, 59 Fed. Reg. 8,720 (1994). 
95  NAFTA Secretariat Status Reports, supra note 72. 
96  Beatriz Leycegui, Trading Remedies to Remedy Trade - The NAFTA Experience (Washington, D.C., 

May 2005) (copy on file with author). 
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Nevertheless, political and financial support began to decline among the Parties - probably 
around 1999 - and controversy arose over several high profile cases, such as softwood lumber and 
pork and live swine.97  There is no appeal of a panel decision except where there is an allegation of 
gross misconduct, bias or serious conflict of interest, where the panel decision departs from a 
fundamental rule of procedure, or where the panel exceeds its power, authority or jurisdiction 
(including, significantly, and in a change from the CFTA, fails to apply the proper standard of 
review), and such action materially affects the decision, and “threatens the integrity of the panel 
process.”.98  In such instances alone, an “extraordinary challenge procedure,” an appeal of the panel 
decision, is permitted to a special three person review panel - the Extraordinary Challenge 
Committee (“ECC”) for decision.99   
 

This extraordinary challenge process represents an increasing source of frustration for the 
United States, which so far has been the only NAFTA Party to resort to it.  In Gray Portland Cement 
and Clinker from Mexico, the panel unanimously determined that the United States and the U.S. 
industry petitioners failed to meet any of the three criteria.100  In October 2004, in a U.S. challenge 
to a binational panel decision in Pure Magnesium from Canada, the ECC concluded that:  (a) the 
Panel manifestly exceeded its powers by failing to apply the correct standard of review; and (b) such 
action materially affected the Panel’s decision, but (c) that the Panel’s action did not threaten the 
integrity of the binational panel review process.  Accordingly, this challenge is dismissed and by 
virtue of section 3 of NAFTA Annex 1904.13 the challenged panel decision stands affirmed.”101

 
 In September 2004, a NAFTA binational panel remand (the third such remand) effectively 
required the International Trade Commission to reverse its threat of material injury determination in 
the most recent U.S. antidumping and countervailing duty cases against Canadian softwood lumber.  
In so doing, the ITC - clearly reflecting its frustration with the binational panel process- commented:
  

The Panel’s Decision and Order of August 31, 2004, can only be seen as a reversal of 
the Commission’s affirmative determination of threat of material injury, despite the 
fact that neither the NAFTA nor U.S. law gives the Panel authority to reverse the 
Commission’s determination in these circumstances. As such, the Panel’s decision 
signals the end of this Panel proceeding. Because the Commission respects and is 
bound by the NAFTA dispute settlement process, we issue a determination, 
consistent with the Panel’s decision, that the U.S. softwood lumber industry is not 
threatened with material injury by reason of subject imports from Canada. In so 
doing, we disagree with the Panel’s view that there is no substantial evidence to 
support a finding of threat of material injury(1) and we continue to view the Panel’s 

                                                 
97  GAO Report, supra note 75, at 68.   
98  NAFTA, supra note 1, art. 1904(13). 
99  NAFTA Annex 1904.13. This is in contrast to the WTO’s dispute settlement procedures, which provides 

a standing Appellate Body that review panel decisions as a matter of course upon the request of any party, with the 
reviewing panel authorized to conduct a full appellate review of the initial panel decision.  See DSU, supra note 8, 
art. 17. 

100  Case no. ECC-2000-1904-01 USA (Oct. 30, 2003), at 7, available at http://www.nafta-sec-alena.org 
/DefaultSite/index_e.aspx?DetailID=796. 
101 In the Matter of Pure Magnesium from Canada, ECC-2003-1904-01USA, Oct. 5, 2004, para. 42, 

available at http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx?DetailID=796.  
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decisions throughout this proceeding as overstepping its authority, violating the 
NAFTA, seriously departing from fundamental rules of procedure, and committing 
legal error. 102

 
The U.S. filed an extraordinary challenge in Softwood Lumber as well, which was also 

rejected.103  USTR’s experience with ECC’s over the past several years makes it abundantly clear 
that the ECC is not an appellate process, as presumably was the original intent.  Whether the ECC’s 
statutory jurisdiction is so narrow as to make the process meaningless is another question. 
 

The panel process has been criticized - mostly by U.S. NGOs and others who have opposed 
NAFTA generally - for putting decision-making power in the hands of individuals, including foreign 
nationals, without judicial experience who are not accountable for their performance, who have not 
been appointed in accordance with Article III of the U.S. Constitution, and who may disregard the 
requirement that they behave like local courts and apply U.S. law.104  The complexities and costs of 
a largely ad hoc system, which parallels what most believe is a perfectly acceptable national court 
system,  have also been cited.  
 

Constitutional challenges against the panel process have been raised in the United States, 
with plaintiffs arguing, inter alia, that the appointment of panelists without the advice and consent of 
the Senate is a violation of the “appointments” clause of the United States Constitution, Article II, 
sec. 2(2), and that the removal of jurisdiction of the federal courts in favor of panels violates Article 
III, sec. 1.105  All constitutional challenges to the panel process to date have failed,106 but efforts 
continue.107 Counsel for U.S. industries that file AD/CVD cases tend to be much less favorably 
inclined toward the binational panel process than those representing foreign producers, because the 
panels are thought to be less likely to affirm national administrative agencies than are the binational 
panels.  In the most recent constitutional challenge, several members of the Senate have weighed in, 
arguing that the system 
 

                                                 
102  Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928, USITC Response to the 

Decision and Order of the Binational Panel, Sep. 10, 2004, quoted in USITC Press Release 04-100, Sep. 10, 2004, at 
1, available at http://www.usitc.gov; emphasis added. 

103  Softwood Lumber from Canada, ECC-2004-1904-01USA, Extraordinary Challenge Committee (ECC) 
Proceeding relating to USA-CDA-2002-1904-07 Panel Review (Aug. 10, 2005), available at 
http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx?DetailID=796 (visited Mar. 20, 2006). 

104  See Written Statement in Opposition to Fast-Track Procedures for Trade Agreements Containing the 
NAFTA Chapter 19 Binational Panel Dispute System, submitted on behalf of AK Steel Company et al, to the 
Subcommittee on Trade of the Committee on Ways and Means, May 11, 1995, at 1-2.  

105  See Harry B. Endsley, Dispute Settlement Under the CFTA and NAFTA: From Eleventh-Hour 
Innovation to Accepted Institution, 18 Hastings Int’l & Comp. L. Rev. 659, 671-72 (1995); NAFTA: Group Files 
Constitutional Challenge to NAFTA, Binational Panel System, Int’l Trade Daily (BNA), at D-5 (Jan. 17, 1997). 

106  See, American Coalition for Competitive Trade v. United States, 128 F.3d 761 (D.C. Cir. 1997) 
(dismissed for lack of standing); Made in the USA Foundation v. United States, 242 F.3rd 1300, 1319-20 (11th Cir. 
2001) (holding that plaintiffs had standing to bring the action, but that the issue of whether NAFTA was a treaty 
requiring the advice and consent of the Senate, or had properly been concluded as an executive agreement,  was a 
non-justiciable political question). 

107  Coalition for Fair Lumber Imports Executive Committee v. United States, D.C. Cir., Case No. 05-1366 
(Sep. 13, 2005) [hereinafter “Coalition v. US”]. 
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supplants judicial review of antidumping and countervailing duty determinations 
involving Canadian and Mexican merchandise, removing affected appellate 
processes from the protected environment where political and financial pressures can 
influence outcomes.  This system is both a policy debacle and, more importantly, an 
infringement of litigants’ constitutional rights. 

 
The Chapter 19 system gives international panels a power for which they are ill-
suited - the power to interpret and apply national law.  It empowers foreigners and 
private U.S. citizens to decide, with no possibility of court review, whether U.S. law 
has been correctly applied at the agency level.  The individuals replacing Article III 
judges under this system are seated inconsistently with the Appointments Claus, are 
subject to many of the kinds of entanglements and financial considerations that 
Article III guards against in the judicial review context, and routinely deny litigants a 
fair hearing and, thereby, of Due Process.108

 
In actuality, the Congressional unhappiness with Chapter 19 tends to focus on the handful of 

decisions involving the long-running softwood lumber dispute with Canada.  Although that 
unhappiness is shared by the executive branch, USTR officials have indicated that they would 
“vigorously defend” the constitutionality of NAFTA, including Chapter 19.109  U.S. government 
officials have also used considerable restraint in public criticism of various NAFTA Chapter 19 
panel decisions involving softwood lumber that have effectively overruled determinations of the 
U.S. International Trade Commission, instead preferring to rely on a series of WTO decisions - in 
more or less direct conflict with NAFTA panels - as an independent basis for continuing the trade 
actions and declining to refund accrued antidumping duty and countervailing duty deposits.110  As 
the U.S. Trade Representative characterized a recent WTO victory, “Today’s findings confirm that 
U.S. duties on Canadian lumber to counter the threat of material injury were properly imposed under 
international trade rules.”111

 
Overall, the author’s discussions over the years with various U.S. officials suggest some 

ambivalence on their part, but on balance there is at the very minimum a lack of enthusiasm for 
Chapter 19.  Binational panels are generally perceived to be less likely to affirm U.S. Department of 
Commerce and U.S. International Trade Commission decisions that the Court of International Trade 
(“CIT”) and the Court of Appeals for the Federal Circuit (“CAFC”)112, an obvious disadvantage for 
the government.  However, for Commerce lawyers, the ability to present cases to the panels on their 
own, rather than under the direction of the Civil Division of the Department of Justice, which 
                                                 

108  Brief of Amici Curiae Senators Lindsey Graham, Susan Collins, Olympia Snow, Larry Craig and Max 
Baucus Pursuant to F.R.A.P. Rule 29(a), Supporting Petitioner, in Coalition v. United States, supra note 107, at 2. 

109  Rosella Brevetti, Lumber Industry Files Federal Court Challenge to Constitutionality of Chapter 19, 22 
INT’L TRADE REP. (BNA) 1477 (Sep. 15, 2005), quoting USTR spokesperson Neena Moorjani. 

110  See Rosella Brevetti & Peter Menyasz, Canada Scores Big Victory Against U.S. in Softwood Lumber 
NAFTA EEC Case, 22 INT’L TRADE REP. (BNA) 1323 (Aug. 11, 2005) (noting the U.S. government position in light 
of the rejection of a U.S. appeal to a Chapter 19 Extraordinary Challenge Committee in softwood lumber). 

111  USTR Press Release, WTO Panel Affirms US Determination Regarding Canadian Lumber, Nov. 11, 
2005, available at http://www.ustr.gov (visited Mar. 21, 2006). 

112  Under U.S. domestic law (28 U.S.C. '' 1581, 1295), these two federal courts are responsible for 
review of Commerce and ITC decisions in dumping and countervailing duty cases, and have jurisdiction in other 
matters affecting customs and international trade. 

 
 −21− 



 

represents Commerce in the federal courts, makes the panel process attractive in that respect.  At 
least one former U.S. official has indicated a belief that the trade attorneys and law professors who 
typically sit on binational panels undertake a more thorough examination of the administrative 
record that is true in most Court of International Trade proceedings, but that these amateur judges 
are much less skilled in applying the proper judicial standard of review.113

 
U.S. courts have had little direct contact with the panel process, largely because it substitutes 

for rather then supplements domestic court remedies.  Binational panels sitting in review of U.S. 
AD/CVD determinations are bound by CAFC decisions, just as is the Court of International Trade, 
but are not obligated to follow CIT decisions on the same or similar issues.  While there is at least 
one instance of the CIT refusing to review an action for which the binational panel had exclusive 
jurisdiction,114 the author has been unable to locate any CIT or CAFC opinion that cites or otherwise 
discusses a binational panel decision as a possible source of law.  However, it would be strange 
indeed if the judges of the CIT, who have been deprived of jurisdiction over a significant number of 
cases, were at all enthusiastic about the process. 

 
Some frustration by the United States with the NAFTA binational panel process may be 

reflected in the not-so-benign neglect of the ongoing cases, with delays of several years 
commonplace until very recently.  These delays may have been due in part to difficulties in finding 
and agreeing upon panelists for the national rosters who possess the requisite international trade 
expertise (particularly in Mexico and Canada), or to understandings between the governments to 
defer final action, but they also seem to be a result of the under-staffing of the U.S. section of the 
NAFTA secretariat, with only three employees until recently.115  However, the important and high 
profile panels in Softwood Lumber all rendered initial decisions within about one year.116  Overall, 
these staffing and funding problems appear to reflect a lack of political will within the U.S. 
government but also in Canada and Mexico, to make the process work properly.117

 
However, the best indication of current U.S. government views of Chapter 19 is probably a 

different kind of inaction.  Since NAFTA was negotiated in 1994, the United States has concluded 
free trade agreements with Jordan; Singapore; Chile; Australia, Morocco: the Central American 
nations and the Dominican Republic; Peru and Bahrain.118  None of these incorporates a Chapter 19 
or similar mechanism.  Thus, the suggestion that the United States “drew the line” in at extending 
Chapter 19 beyond Mexico119 seems accurate.  Of course, this is not necessarily entirely a result of 

                                                 
113  Former Government Official, supra note 82. 
114  See Bhullar v. United States, 259 Fed. Supp.2d 1332 (CIT 2003) (holding that the CIT lacked subject 

matter jurisdiction and plaintiff lacked standing to adjudicate a lawsuit brought by a shareholder of a Canadian 
lumber producer against the U.S. International Trade Commission). 

115  A fourth was added in December 2004, according to a telephone conversation with a staff member. 
116  Status Report of Panel Proceedings, supra note 72, passim. 
117  The current chief counsel for Import Administration at the Department of Commerce, John Mr. 

McInerney and the several former government officials at that conference who had participated in the negotiations of 
Chapter 19 have uniformly agreed that the major problem facing Chapter 19 today was not the legal structure or 
funding per se but a lack of political commitment on the part of the NAFTA governments to making the process 
work.  D.C. Bar Conference, supra note 74. 

118  See USTR, Bilateral Trade Agreements, available at http://www.ustr.gov/Trade_Agreements/
Bilateral/Section_Index.html.  
119  Former Government official, supra note 78. 
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U.S. lack of enthusiasm for Chapter 19.  All of these other FTA partners are members of the WTO, 
and its Dispute Settlement Body, where dozens of actions have been brought over the past decade 
against U.S. antidumping and countervailing duty determinations.120  Thus, most probably feel that a 
Chapter 19 isn’t really necessary, particularly if in an FTA negotiation they would have to give up 
something significant in return.  Even within NAFTA, the NAFTA Parties routinely bring AD and 
CVD challenges against each other in the WTO’s Dispute Settlement Body, including high profile 
cases such as Softwood Lumber (four separate actions by Canada against the United States arising 
from the initial investigation alone)121 and High Fructose Corn Syrup and Wheat (United States 
against Mexico, United States against Canada, respectively).122  These are parallel cases; unlike 
Chapter 20, where the complaining Party must effectively choose between NAFTA and WTO 
remedies, there is nothing to prevent the “interested parties” in an AD/CVD case from seeking relief 
under Chapter 19 while the exporters’ government is bringing a parallel action (under WTO law) 
before the DSB. 
 

What, then, is the future for Chapter 19?  It will not be replicated elsewhere, but is likely to 
be part of NAFTA for the foreseeable future.  Amending Chapter 19, regardless of how attractive 
that might be to some U.S. government officials and to many NGO critics, would require a) the 
agreement of Mexico and Canada, and b) a protocol to the agreement that would have to be 
submitted to the Canadian Parliament, the United States Congress and the Mexican Senate.  The 
system would likely work far better, without amending the NAFTA, if the NAFTA governments, 
included but not limited to the United States, were to reaffirm at the highest levels their ongoing 
commitment to making the Chapter 19 process work, and to implement a few relatively minor 
changes to the Procedural Rules.123  Whether or not this occurs - and there doesn’t appear to be 
strong interest on the part of any of the three NAFTA Parties - Chapter 19 is a process with which 
the United States and its traders will have to continue to live with. 
IV. Government to Government Disputes Under Chapter 20 

 

                                                 
120  At least 16; see http://www.wto.org.   
121  WTO, Report of the Appellate Body, United States - Final Countervailing Duty Determination with 

Respect to Certain Softwood Lumber from Canada, WTO Doc. WT/DS257/AB/R (Jan. 19, 2004), adopted Feb. 17, 
2004; WTO, Report of the Appellate Body, US - Final Dumping Determination on Softwood Lumber from Canada, 
WT/DS264/AB/R (Aug. 11, 2004), adopted Aug. 31, 2004; WTO, Report of the Panel, United States - Investigation 
of the International Trade Commission in Softwood Lumber from Canada, WTO Doc. WT/DS277/R (Mar. 22, 
2004), adopted Apr. 26, 2004; WTO, Report of the Panel, United States - Preliminary Determinations With Respect 
to Certain Softwood Lumber from Canada, WT/DS236/R, (Sep. 27, 2002), adopted Nov. 1, 2002, available at 
http://www.wto.org.  

122  WTO, Report of the Appellate Body, Canada - Measures Relating to Exports of Wheat and Treatment 
of Imported Grain, WT/DS276/AB/R (Aug. 30, 2004), adopted Sep. 27, 2004; WTO, Report of the Appellate Body, 
Mexico - Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the United States, 
WT/DS132/AB/RW (Oct. 22, 2001), adopted Nov. 21, 2001. 

123  John McInerney, Chief Counsel for Import Administration, has thoughtfully suggested that the Chapter 
19 Procedural Rules be amended to increase the stipend paid to binational panelists; increase the number of staff 
members at the various sections of the NAFTA Secretariat, and impose strict page limits on party submissions to 
Chapter 19 proceedings.  He also suggested clarifying the conflict rules in the Code of Conduct for Dispute 
Settlement Procedures under Chapters 19 and 20 (available at 
http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx?DetailID=246).  Conference remarks, D.C. Bar 
Conference, supra note 70.  
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Given the inclusion of a provision in the 1947 GATT124 recognizing the need for a means to 
resolve disputes over the interpretation and application of trade agreements, and nearly forty-five 
years of third party dispute resolution under the GATT and the WTO, the issue in the NAFTA 
negotiations was less whether there should be such a mechanism as to how it should be structured.  
The answer was simple; copy Chapter 18 of the U.S.-Canada Free Trade Agreement (CFTA).  To 
some extent, the procedures available to the NAFTA parties under Chapter 20 (and, earlier, to the 
United States and Canada under CFTA Chapter 18) parallel those available earlier under Article 
XXIII of the General Agreement of Tariffs and Trade (GATT), and the mechanism now provided by 
the WTO.125  In all such situations, panels of trade experts opine on disputes between member 
governments, based on the “law” of the international agreements (NAFTA or the GATT and the 
other WTO agreements), in a typical international arbitral procedure consisting of consultations, 
briefings, a hearing, and the issuance of an opinion or report.  A draft of what is now the WTO’s 
Dispute Settlement Understanding existed at the time of the NAFTA negotiations.126  While the 
NAFTA negotiators carefully reviewed the DSU draft, there appears to have been relatively little 
“borrowing” from the DSU in NAFTA, Chapter 20, perhaps in part because of the desire of both 
Canada and the United States to avoid wholesale renegotiation of CFTA, Chapter 18.127

 
The CFTA general dispute settlement system was considered to offer “a significant 

improvement to the traditional, pre-WTO GATT proceedings”  by making the formation of a panel 
mandatory on the request of either Party and for providing deadlines for each stage of the process, 
but the rulings there, as in GATT, were only recommendations, while leaving the prevailing Party 
the option of retaliation.128  The scope of Chapter 20 is broader largely because NAFTA is broader 
than the CFTA, covering, inter alia, such areas as financial services, intellectual property, standards, 
sanitary and phytosanitary measures and to some degree, the environment.129 Chapter 20 of NAFTA 
applies “with respect to the avoidance or settlement of all disputes between the Parties regarding the 
interpretation or application of this Agreement or wherever a Party considers that an actual or 
proposed measure of another Party is or would be inconsistent with the obligations of this 
Agreement or cause nullification or impairment . . . .”  130

 

                                                 
124  General Agreement on Tariffs and Trade (1947), Art. XXIII. 
125  GATT art. XXIII; see Cunningham & Smith, Section 301 and Dispute Settlement in the World Trade 

Organization, in THE WORLD TRADE ORGANIZATION passim (Terrence Stuart, ed., ABA 1996).  See also Dispute 
Settlement Understanding, supra note 8. 

126  GATT Trade Negotiations Committee, “Draft Final Act Embodying the Results of the Uruguay Round 
of Multilateral Trade Negotiations, “GATT Document MTN.TNC/W/FA, Dec. 20, 1991 [hereinafter, “Dunkel 
draft”].  

127  Chapter 20 did take a similar approach to that of the DSU in seeking to put a limit on the level of 
retaliation by the prevailing Party in a dispute, through providing for additional panel reviewB never used to dateB if 
the retaliation levels were “manifestly excessive.”  (Art. 2019.) 

128  Jeffrey P. Bialos & Deborah E. Siegel, Dispute Resolution Under NAFTA: The New and Improved 
Model, in THE NORTH AMERICAN FREE TRADE AGREEMENT: A NEW FRONTIER IN INTERNATIONAL TRADE AND 
INVESTMENT IN THE AMERICAS 315, 323 (Judith H. Bello et al., eds. 1994); CFTA, supra note 9, Art. 1807. 

129  See, e.g., NAFTA, supra note 1, Art.104 (environmental agreements), Chapter 7B (sanitary and 
phytosanitary measures), Chapter 9 (standards), Chapter 14 (financial services), Chapter 17 (intellectual property). 

130  NAFTA, Art. 2004; matters covered by Chapter 19 (antidumping and countervailing duty actions) are 
excluded.  Private parties have no standing under Chapter 20, although those with political influence may induce 
their respective governments to litigate on their behalf, as is evident from the cases. 
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The prospect of government-to-government dispute settlement under Chapter 20 raised some 
of the same concerns over loss of U.S. sovereignty among some in Congress and with NGO groups 
(particularly those concerned with environmental regulation) as with other NAFTA mechanisms.  To 
some extent these concerns are dealt with in provisions permitting each NAFTA Party to maintain its 
own environmental, sanitary and phytosanitary standards.131   
 

Like the WTO’s Dispute Settlement Understanding, Chapter 20 calls first for consultation 
between the Parties, followed by conciliation before the “Free Trade Commission” (the trade 
ministers of the three NAFTA countries), the convening of binational panels (arbitration) and, 
ultimately, implementation of the arbitral report.132  The arbitral decision is not automatically 
applicable to resolve the dispute, and in that sense is not “binding.”  Rather, once the decision is 
rendered, the Parties “shall agree on the resolution of the dispute, which normally shall conform with 
the determinations and recommendations of the panel . . . .”133  However, the prevailing Party may 
retaliate with trade sanctions 30 days after the issuance of the panel report, if the parties do not 
earlier reach an accord.134  

 
The arbitral panel process contemplates the use of a standing roster of ten international legal 

experts designated by each NAFTA party, although as of March 2006 the roster members had not 
been formally designated by any of the three governments.  For each proceeding, a group of five 
arbitrators is to be chosen, primarily from the rosters; the chairperson is to be chosen by the two 
governments by agreement, with the choice by lot if there is no agreement.135  Interestingly, in a 
unique “reverse selection process,”136 one Party chooses the two national arbitrators of the other 
Party, e.g., in the dairy products case, discussed below, the two Canadian panelists were selected by 
the United States from candidates offered by Canada.  
 

In many instancesC except for certain environmentally-related matters including those  
arising under the standards provisions of NAFTAC the NAFTA parties have a choice between  
resorting to NAFTA, Chapter 20, or the WTO procedures, reflecting the fact that the NAFTA 
Parties’ existing rights and obligations under GATT and other agreements are explicitly reaffirmed 
and/or incorporated by reference in NAFTA.137  Disputes relating to alleged conflicts between 
NAFTA and certain environmental agreements, and regarding the application of NAFTA provisions 
on the environment or human, animal, or plant life or health issues, must be resolved under Chapter 
20.138  However, certain disputes among the NAFTA Parties, such as disagreements over the 

                                                 
131  NAFTA, art. 1904; see Bialos & Siegel, supra note 128, at 327. 
132  NAFTA, supra note 1, arts. 2006-2017. 
133  Id., art. 2018(1); emphasis supplied. 
134  Ibid.  
135  NAFTA, supra note 1, art. 2011.  Art. 2011(1)(c), provides that “[w]ithin 15 days of the selection of the 

chair, each disputing Party shall select two panelists who are citizens of the other disputing party.” 
136  According to the Senior USTR official, supra note 13, this approach was suggested by Guillermo 

Aguilar, one of the principal Mexican NAFTA negotiators, in the belief that it would encourage governments 
nominating members of the standing rosters to be very careful about picking truly independent and objective 
individuals.  Canada and the United States accepted the proposal. 

137  Id., art. 103(1). 
138  Id., art. 2005(3-4). 
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consistency of national anti-dumping or countervailing duty laws with the WTO Agreements, 
effectively must be resolved by the WTO’s DSB.139

 
 Procedurally, Chapter 20 offers both disadvantages and advantages in comparison with the 
DSB. The inclusion of nationals of the disputing parties on NAFTA arbitral panels does not occur 
under GATT/WTO procedures; this may be perceived as an advantage, but there may also be 
concerns of favoritism for the panelist’s own country.  The latter may outweigh the former in a 
process where the independence of the panelists from their governments is strictly enforced. The 
NAFTA mechanism provides no process for appeals comparable to the WTO’s Appellate Body, and 
the decision of the arbitrators may be more difficult to enforce given the lack of an independent 
international organization such as the WTO.  Each government, as noted earlier, created a national 
section of the NAFTA Secretariat to provide assistance to the NAFTA Free Trade Commission and 
to panels established under Chapters 19 and 20.140  However, there is no truly independent 
secretariat like that of the WTO to ensure that panels are promptly appointed and that delays in the 
process are avoided,141 or legal staff to assist with the drafting of orders or decisions.  The latter 
appears to have been particularly important with what has been a consistent practice of the failure of 
governments and NAFTA panelists to comply with the relatively short deadlines provided in 
Chapter 20.142

 
Chapter 20 was fairly extensively used for the first seven years of NAFTA, but has fallen 

into disuse since 2001.  There have been only three regular Chapter 20 panel decisions and one non-
NAFTA proceeding using Chapter 20 rules143  to date.  In the first, the United States charged that 
NAFTA required Canada to eliminate duties on certain dairy products (Dairy Products).  Under the 
WTO Agreement on Agriculture, Canada had agreed to “tarification” of dairy products (conversion 
of quantitative restraints to tariffs), but there is no obligation under the WTO to eliminate tariffs.  
Under NAFTA, in contrast, all tariffs must be eliminated within no more than 15 years.  Canada took 
the position that these items are exempt from the NAFTA tariff reductions; the United States 
disagreed.  Although NAFTA does not specify the use of a neutral country fifth arbitrator, a  panel 

                                                 
139  There is no Chapter 20 jurisdiction over such matters, under NAFTA Art. 2004, and only new anti-

dumping or countervailing duty laws may be challenged by the Parties under NAFTA Art. 1903. 
140  NAFTA, supra note 1, art. 2002(3). 
141  See David A. Gantz, Dispute Settlement Under the NAFTA and the WTO: Choice of Forum 

Opportunities and Risks for the NAFTA Parties, 14 AMERICAN U. INT’L L.R. 1025, 1083-95. (1999) [hereinafter 
“Gantz, Choice of Forum”]. 

142  For example, art. 2011(1) provides that if the disputing Parties cannot agree on panelists with 15 days, 
the panel members will be chosen by lot from the roster.  This has never happened, since there is no formal roster.  
Under art. 2016(2) also provides for the panel to render its initial report within 90 days after the selection of the last 
panelist.  This also has never occurred; in some instances the period required for briefings and a hearing have 
consumed almost the 90 days allotted for the entire process. 

143  The Softwood Lumber Agreement, May 29, 1996, 35 I.L.M. 1195, sought (unsuccessfully in retrospect) 
to resolve a long-running dispute between Canada and the United States over Canada lumber exports to the United 
States, contained an ad hoc dispute settlement mechanism that is based in part on NAFTA Chapter 20 (Art. V).  An 
arbitral panel was convened in November 1998 to address an alleged violation of the agreement. as a result of British 
Columbia’s reduction of certain charges for harvesting timber from government-owned lands, “In the Matter of 
British Columbia’s June 1, 1998 Stumpage Reduction.”  The panel, operating generally under the NAFTA Chapter 
20 Rules of Procedure, reviewed briefs submitted by the Parties, held a hearing and drafted a decision, but the case 
was settled by the Parties one day before the decision was due.  See Exchange of Diplomatic Notes dated Aug. 26, 
1999 (on file with author).  
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consisting of two Canadian and two U.S. law professors was chosen, with a British law professor as 
chairperson.  The panel ultimately determined unanimously that Canada’s actions were consistent 
with NAFTA.144

 
In a second action, Mexico challenged the United States’ application of safeguards to corn 

brooms from Mexico (Brooms).  Mexico argued that the application of the safeguards was 
inconsistent with NAFTA, Chapter 8 and with the WTO Agreement on Safeguards.  The panel, 
chaired by an Australian government official, found unanimously in favor of Mexico, holding that 
the U.S. International Trade Commission had failed to explain adequately its “domestic industry” 
determination in violation of NAFTA.145  Unfortunately, the United States declined to comply with 
the panel ruling immediately, maintaining the safeguards in place for nine months after the issuance 
of the panel decision.146  The Presidential Proclamation lifting the safeguards cited only the failure 
of the U.S. industry to make a positive adjustment to import competition; the NAFTA decision was 
not mentioned.147  Mexico continued to apply high tariffs to a series of U.S. products as retaliation 
permitted under NAFTA until the U.S. lifted the safeguards.148

 
The third proceeding involved the refusal of the United States to implement a NAFTA 

provision requiring the United States and Mexico, as of December 1995, to permit each other’s 
trucking firms to carry international cargoes between the ten Mexican and four U.S. border states 
(Cross Border Trucking Services or Trucks).149  Investment by Mexican firms in U.S. trucking 
companies had also been precluded. Mexico had charged that the United States had violated the 
national treatment and most-favored nation treatment provisions of Chapter 11 (investment) and 
Chapter 12 (cross-border services), as well as the specific provisions of Annex I imposing such 
obligations.  The Panel ultimately agreed with Mexico, although in recognition of legitimate safety 
concerns in the United States, it held that “to the extent that the inspection and licensing 
requirements for Mexican truckers and drivers wishing to operate in the United States may not be 
‘like’ those in place in the United States, different methods of ensuring compliance with the U.S. 
regulatory regime may be justifiable.”150

                                                 
144  Tariffs Applied by Canada to Certain U.S.-Origin Agricultural Products, Case no. CDA-95-2008-01 

(Dec. 2, 1996). 
145  U.S. Safeguard Action Taken on Broomcorn Brooms from Mexico, Case no. USA-97-2008-01 (Jan. 30, 

1998), citing NAFTA Annex 803.3(12). 
146  See Tariffs: Clinton Removes Safeguard Tariffs on Broom Corn Brooms, Int’l Trade Daily (BNA), at 

D3 (Dec. 7, 1998). 
147  See Proclamation No. 7154, 61 FED. REG. 64, 761, 64,762 (1998). 
148  See AMERICAS TRADE, Dec. 24, 1998, at 8. 
149  In the Matter of Cross-Border Trucking Services, Case no. USA-MEX-98-2008-01 (Feb. 6, 2003), 

available at http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx?DetailID=394.  
150  Id., para. 301; see also paras. 295-300, 302.  While necessary implementing legislation was enacted by 

Congress in 2002, it was not until the court challenges were rejected that the United States was free to move forward 
with implementing NAFTA obligations.  See Department of Transportation et al v. Public Citizen et al, 124 S.Ct. 
2204, 541 U.S. 752 (2004).  However, as of May 2005, the Department of Transportation has not yet granted 
operating certificates to any of the hundreds of Mexican trucking firms who have filed applications, largely because 
a disagreement between Mexico and the United States over the extent to which DOT may conduct on-site 
compliance verifications of Mexican trucking firms.  (U.S. restrictions on Mexican investment in the U.S. trucking 
industry were lifted in June 2001.) 
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Insofar as the author has been able to determine151, at least ten other matters have reached at 
least the consultation stage under Chapter 20, involving a) Uranium Exports (U.S. v. Canada, 1994); 
b) Import Restrictions on Sugar (Canada v. U.S., 1995); c) Restrictions on Small Package Delivery 
(U.S. v. Mexico, 1995); d) Restrictions on Tomato Imports (Mexico v. United States, 1996); e) 
Helms-Burton Act (Mexico and Canada v. United States, 1996), f) Restrictions on Sugar (Mexico v. 
U.S., 1998); g) Farm Products Blockade (Canada v. United States, 1998); h) Bus Service (Mexico v. 
United States, 1998); i) Sportfishing Laws (United States v. Mexico, 1999); and j) Restrictions on 
Potatoes (Canada v. United States, 2001).152  Some, such as Uranium, Sportfishing, and Potatoes 
were resolved through consultations; others, such as Sugar (Canada) and Tomatoes, were resolved 
among the governments in other contexts.153  Others, such as Restrictions on Small Package 
Delivery and Helms-Burton, appear to have been abandoned; there are no “active” Chapter 20 
proceedings listed on the NAFTA Secretariat Website.154  

 
There appear to be several reasons for the declining use of Chapter 20.  The United States 

government had not been satisfied with the results under CFTA, Chapter 18; several of the five cases 
decided under those proceedings were thought to be poorly reasoned decisions, and there was no 
reason to believe that Chapter 20 would work better.  Thus, even from the outset, there was healthy 
skepticism of the process.155  Second, some of the major trade related issues within the region - 
including post 9/11 security and immigration - are not dealt with under NAFTA.  NAFTA contains a 
“national security” exception in Article 2102 similar to Article XXI of GATT, which would make 
formal dispute settlement under Chapter 20 problematic.  In fact, the NAFTA Parties appear to have 
been successful in addressing issues of border security through negotiations and planning.156

 
Third, some issues, such as those involving dumping and subsidies, effectively require 

resolution by the WTO’s Dispute Settlement Body.157  Also, there appears to be a preference among 
all three NAFTA Parties for the DSB over Chapter 20.  Undoubtedly, this is at least partially a result 
of the lengthy delays in several casesC notably Trucks C which indicate significant procedural 
imperfections in the system, particularly with regard to the apparent inability of the Parties to agree 
promptly on panelists.158  Those who expect adjudicatory systems to follow set time limits and strict 

                                                 
151  There remains a possibility that other formal requests for consultations were lodged at one time or 

another, without ever becoming public. 
152  For a discussion of these cases, see David A. Gantz, Government-to-Government Dispute Resolution 

Under NAFTA’s Chapter 20: A Commentary on the Process, 11 AM. REV. INT’L ARB. 481, 456-549 (2002) 
[hereinafter AGantz, Chapter 20”]. 

153  Ibid. 
154  See Status Report of Panel Proceedings, Active NAFTA Panel Reviews, available at 

http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx?DetailId=11 (visited May 2, 2005). 
155  Discussion with Senior USTR negotiator, supra note 13. 
156  See White House, Fact Sheet: Security and Prosperity Partnership of North America (Mar. 23, 2005), 

available at http://www.whitehouse.gov/news/releases/2005/03/20050323-4.html (visited Mar. 21, 2006) 
(committing the NAFTA Parties, inter alia, to “develop a common security strategy to further secure North America 
. . . .”).  

157  NAFTA, supra note 1, art. 1901(3) provides that, “...[N]o provision of any other Chapter of this 
Agreement shall be construed as imposing obligations on a Party with respect to the Party’s antidumping law or 
countervailing duty law.” 

158  See Gantz, Choice of Forum, supra note 141, at 1084.  In Trucks, for example, there was a delay of 
approximately fifteen months between the formal request by Mexico for a panel and agreement by Mexico and the 
United States on the panelists. 
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procedural rules are likely to find the NAFTA Chapter 20 system wanting.  There is also a feeling 
among some U.S. government officials that it is better to have non-nationals than nationals of the 
Parties as arbitrators.159  Canada and Mexico, on the other hand, may well believe that when they are 
seeking changes in U.S. trade law and policy it helps to have support from other Members of the 
WTO, who can participate in DSB actions as co-complainants or third parties.160

 
The U.S. reluctance to use Chapter 20 is well illustrated by the Mexican Sugar case - 

concerning U.S. market access to Mexican sugar - which Mexico considers directly related to a 
dispute over Mexican taxes on high fructose corn syrup. The Chapter 20 case technically remains 
pending, but the U.S. authorities have refused for more than four years to appoint panelists, a refusal 
that was effectively supported by a WTO panel.161  To some, at least, this apparent refusal by the 
United States to comply with its Chapter 20 obligations does not bode well for the future of the 
Chapter 20 process.  A second, more recent example is the 2006 Softwood Lumber Agreement.162  
There, in contrast to the 1996 Agreement, which used a NAFTA Chapter 20 type of mechanism and 
the Canadian section of the NAFTA secretariat, mutatis mutandis for a dispute under the 
Agreement,163 the dispute settlement mechanism under the 2006 Softwood Lumber Agreement 
provides that “[N]either Party shall initiate any litigation or dispute settlement with respect to 
Softwood Lumber Products or any matter arising out of this Agreement, including proceedings 
pursuant to the Marrakesh Agreement Establishing the World Trade Organization,  or Chapter 20 of 
NAFTA.”164  Of the specific rules for arbitration of disputes under the Softwood Lumber Agreement, 
for this discussion the most significant is a rule citizens or residents of neither Canada nor the United 
States are eligible for appointment to the tribunal,165 perhaps again reflecting U.S. government 
concerns about Chapter 20, as noted above. 

However, with the exception of Cross-Border Trucking Services - of which every aspect has 
been highly politicized in the United States - there has been relatively little criticism of Chapter 20 
as distinct from criticism of NAFTA generally, and even with Trucks the criticism has been of safety 
issues and NAFTA, not the Chapter 20 process or the panel decision per se.166  There are no 

                                                 
159  The author recalls a conversation with one of the U.S. NAFTA negotiators some years ago in which the 

view was expressed that the foreign (e.g., Canadian or Mexican) nationals on the panel would tend to favor their 
own governments, while the U.S. national panelists would make every effort to be absolutely objective without 
regard to nationality!  This despite the fact that in all three cases to date the panels were unanimous. 

160  DSU, supra note 8, Art. 9.  
161  In Mexico - Tax Measures on Soft Drinks and Other Beverages, Appellate Body Report, 

WT/DS308/AB/R, adopted Mar. 24, 2006, available at http://www.wto.org , the Appellate Body upheld a panel 
decision rejecting Mexico’s request that the panel and appellate body decline to exercise WTO jurisdiction because 
the matter was “inextricably linked to a broader dispute” which only a NAFTA [Chapter 20] panel could properly 
decide.  The Appellate Body concluded that once it was established that a WTO panel had jurisdiction, it could not 
refuse to exercise it.  See paras. 10, 40, 57. 

162  Softwood Lumber Agreement Between the Government of Canada and the Government of the United 
States, Jul. 1, 2006 [not in force], available at http://www.dfait-maeci.gc.ca/eicb/softwood/pdfs/InitialledSLA2006-
en.pdf (visited Jul. 14, 2006). 

163 See note 143, supra. 
164  2006 Softwood Lumber Agreement, art. XIV.2. 
165  Id., art. XIV.8. 
166 With the Teamsters Union and Ralph Nader’s Public Citizen at the forefront.  See, e.g., Public Citizen 

Press Release, Serious Safety Concerns Must be Resolved Before Border is Open to Long-Haul Mexico-Domiciled 
Trucks (Jul. 7, 2004), “A dozen key safety gaps remain,” Smith told lawmakers, “What the federal government 
ignores will become a burden for Texans and others around the country.” 
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apparent U.S. interest groups that oppose Chapter 20-type dispute settlement provisions in new trade 
agreements, except those who oppose such agreements across the board.  Only Trucks has been 
mentioned in a U.S. court proceeding; there Justice Thomas noted that “The Government of Mexico 
challenged the United States’ implementation of NAFTA’s motor carrier provisions under NAFTA’s 
dispute-resolution process, and in February 2001, an international arbitration panel determined that 
the United States’ ‘blanket refusal’ of the United States to consider any applications for operating 
authority by Mexican motor carriers breached the United States’ obligations under NAFTA.”70

167    
The relative lack of criticism may, of course, have resulted in part from the relative paucity of panel 
proceedings, with only one of those - again, Trucks - generating any broad public interest. 
 

The necessity for such a mechanism for matters which are unique to the NAFTA is generally 
recognized, even where strong preferences remain among U.S. officials for the WTO’s DSU in cases 
that offer choice of fora, simply because there will inevitably be disputes over NAFTA or other FTA 
provisions that have no direct parallel within the WTO system, such as the disputes over cross-
border trucking or sugar/HFCS trade under specific NAFTA provisions or side letters.  Subsequent 
U.S. FTAs have invariably included Chapter 20-like language, usually with only minor 
modifications.  For example, in Chapter 22 of the United States-Chile Free Trade Agreement, the 
basic Chapter 20 system consisting of consultations, mediation by the Commission and arbitration is 
reproduced with few significant changes.71

168   One change of note provides that six members of the 
twenty person roster “shall be selected from among individuals who are non-Party nationals.72

169    
One can hope that this innovation will facilitate panel selection, thereby avoiding the delays that 
have plagued the NAFTA Chapter 20 process.  If the roster is appointed within a timely manner, 
chairpersons from neutral countries will effectively have been pre-approved, and in appropriate 
circumstances the entire (three person73

170) panel can be chosen from non-American, non-Chilean 
nationals.  
 

It is noted in passing that the financial services provisions of NAFTA (relating chiefly to 
banking, insurance and brokerage) incorporate a variation of Chapter 20 for dispute resolution.  The 
Chapter 20 procedures apply, so that only governments may bring actions.  However, the panelists 
are to be chosen from a special roster of financial services experts.74

171   No cases have been brought 
to date under the financial services provisions, but it can be assumed that they would operate 
generally the same manner as other Chapter 20 proceedings in the past.   

 
 

V. Conclusion 
 

The three major dispute settlement mechanisms in NAFTA have worked reasonably well in 
resolving the types of disputes for which they were designed.  This has occurred, however, without 
generating much enthusiasm for any of them (and in some instances, such as softwood lumber, with 

                                                 
 70   167  DOT v. Public Citizen, supra note 138, 124 S.C. 2211. The U.S. court challenge to allowing Mexican 
trucks to enter the United States was concerned issues relating to agency authority, not to Chapter 20 or to the 
United States’ NAFTA obligations. 
 71168 United States - Chile FTA, supra note 6, arts. 22.4 - 22.6. 
 72169 Id., art. 22.7(1). 
 73  170 Instead of five, id., art. 22.9(1)(a). 
 74  171 NAFTA, supra note 1, art. 1414(3). 
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strong opposition) from the U.S. Congress, government officials, civil society, and the courts, all of 
whom for the reasons articulated earlier are suspicious of third party dispute resolution because of 
the loss of national control compared to national courts or diplomatic negotiations.  There is, of 
course, a cadre of U.S. multinational corporations and their counsel who support strong investment 
protection in FTAs and BITs, and a small group of law professors (author included) who enjoy 
writing about three very interesting processes in the history of international dispute resolution.  The 
support of the business community remains important for U.S. national governments, whether 
Republican or Democratic. 
 

Despite this ambivalence, of the three mechanisms, two - those relating to investment 
disputes and disputes over the application and interpretation of NAFTA - are being replicated in 
almost all subsequent U.S. trade agreements75

172, albeit with significant changes in the case of 
investment disputes.  Despite the entry into force of U.S. FTAs with Singapore, Chile, Australia, the 
Dominican Republic and the nations of Central America, given the volume of trade and investment 
with those nations (compared to that among NAFTA nations), it will probably be some years before 
there is a sufficient body of decisional law to permit comparisons with determinations under NAFTA 
Chapters 11 and 20.76

173   In this instance, U.S. government attitudes that are at best ambivalent about 
such processes are clearly not as important as the practical result, which is a general if grudging 
recognition that investor-state and government-to-government dispute resolution mechanisms are 
essential for new FTAs if U.S. government and private sector interests under them are to be 
adequately protected. 

 
 
[Draft:  July 19, 2006 – not to be quoted or cited without author’s permission.] 
 

                                                 
 75172 The U.S. - Jordan FTA included no Chapter 11 because of a pre-existing BIT with the United States.  
The United States - Australia Free Trade Agreement, May 5, 2004, available at http://www.ustr.gov,  contains an 
investment chapter, but no mandatory arbitration of investor-state disputes (see Chapter 11).  The Agreement 
between the United States and the Socialist Republic of Vietnam on Trade Relations, Jul. 13, 2000 (not an FTA), 
available at http://www.ustr.gov, provides for arbitration of investor - state disputes (Part IV), but no Chapter 20 
equivalent. 
 76173 As indicated earlier, none of these subsequent agreements incorporate a Chapter 19 or equivalent. 
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ANNEX 
 

United States’ Attitudes Toward 
Dispute Settlement Under NAFTA 

 
Category Chapter 11 Chapter 19 Chapter 20 

Executive Branch - 
Pros 

●  Consistent with 
60 year tradition of 
protecting U.S. 
investors abroad, 
mostly in 
developing nations  
● Minimizes 
diplomatic 
involvement in 
investment disputes 
● Encourages 
foreign investment 
in developing 
countries through 
promoting the rule 
of law 

●  For CFTA and 
NAFTA, was 
essential to 
conclude the 
agreements 
● Avoided any 
substantive changes 
in US AD/CVD 
laws 
●  Provided 
alternative for US 
exporters who 
wished to avoid 
Mexican courts 

● Largely ad hoc 
arbitral procedure is 
preferable to a 
NAFTA court 
● Even with WTO’s 
DSU, some NAFTA 
disputes not suitable 
for WTO resolution 
●  Broader public 
US commitment to 
international 
arbitration requires 
support for such 
provisions in 
NAFTA and more 
recent FTAs 

Executive Branch – 
Cons 

● Agencies do not 
like being sued, let 
alone losing 
●  skepticism that 
foreign investors in 
US need protection 
against deficiencies 
in US legal system 
●  concerns that 
creative lawyers are 
expanding scope of 
Chapter 11 beyond 
drafters’ intent 

●  Duplicated 
review available in 
US courts 
(CIT/CAFC) 
●  Panelists less 
sympathetic to US 
administrative 
agencies than courts 
●  Scope of review 
of panel decisions 
by Extraordinary 
Challenge 
Committee is very 
narrow 
●  Panelists can’t 
properly apply 
applicable (national 
court) standard of 
review 
● Practical 
difficulties and costs 
of maintaining 
roster of objective 

● Suspicions that 
US panelists are 
objective, while 
those from Canada 
and Mexico favor 
their governments 
●  Some decisions 
are very badly 
reasoned, and/or 
wrong 
●  Lack of appellate 
process is risk that 
does not exist in 
WTO 
● Process is slow 
(often as result of 
US 
actions/inactions) 
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panelists, and a 
well-functioning 
secretariat 
● conflicts between 
Chapter 19 & WTO 
decisions 

Congress – Pros ●  Business 
constituents 
continue to support 
strong investment 
protection 
●  Belief that 
investment 
protection 
stimulates private 
foreign investment 
● U.S. has never 
lost a case under an 
FTA or BIT 

●  Did not weaken 
substantive US 
AD/CVD laws 
●  Administrative 
costs are not 
substantial 

● No obvious 
objections to 
Chapter 20, distinct 
from opposition to 
NAFTA generally 

Congress – Cons ●  Business receives 
strong protection in 
Mexico, while labor 
and environmental 
interests do not 
●  Foreign investors 
in the US may 
receive greater 
protection under 
NAFTA than US 
investors under 5th 
Amendment 
●  Applicability to 
regulatory takings 
requiring 
compensation could 
have a chilling 
effect on necessary 
government 
regulation 
● US taxpayers will 
have to compensate 
foreign investors if 
NAFTA tribunal 
rules against the US 
● Matters involving 
major public policy 

●  Substitutes ad 
hoc, largely 
unaccountable 
panelists for Article 
III federal judges 
whose appointment 
is subject to Senate 
advice and consent., 
raising political and 
constitutional 
doubts 
● Binational panel 
process is really 
another 
“international” 
tribunal 

● Those who 
oppose WTO 
dispute settlement 
also oppose NAFTA 
Chapter 20 
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issues belong in US 
courts rather than 
before 
unaccountable 
international 
arbitrators 

NGO/Civil Society - 
Pros 

None None Same as Congress 

NGO/Civil Society - 
Cons 

●  same as Congress 
●  Investor 
protection 
agreements 
encourage 
outsourcing of jobs 

●  Constitutionality 
of substituting 
panelists for federal 
judges questioned 
●  “International” 
tribunals and 
arbitrations are a 
violation of US 
sovereignty 

Same as Congress 

Business - Pros ●  Investment 
protection necessary 
for foreign 
investment 
●  Chapter 11 does 
not provide greater 
substantive rights 
than 5th Amendment 
● Hysteria over 
indirect takings is 
unjustified given 
absence of any 
panel finding in 11 
years of Chapter 11 

●  Provides some 
advantages over 
Mexican Tax Court, 
but some prefer 
Amparo courts 
●  Importers feel 
panels less likely to 
give undue 
deference to US 
agencies 
● Panels may give 
more attention to 
administrative 
record than CIT 

●  Useful tool in 
some circumstances, 
e.g., border fishing 
dispute with Canada 
● General 
recognition that 
some issues better 
resolved within 
NAFTA than at 
WTO 

Business - Cons ●  concerns 
generated by 
Chapter 11 have 
weakened investor 
protection in 
subsequent FTAs 

●  US industry 
groups feel panels 
are too quick to 
challenge 
administrative 
agencies, and fail to 
follow US AD/CVD 
law 
● Panel process, 
particularly in US, 
has become slow 
and costly, no 
longer saving time 
and money 
compared to court 

None 
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review 
●  No effective 
appeal of panel 
decisions 

Summary ● Catch 22 for the 
US; difficult to 
protect US investors 
abroad when 
protection for 
foreign investors in 
the US is weakened 
● General support in 
public matched by 
skepticism in 
private 
● Does a Calvo 
Clause mentality 
prevail? 
● Replicated in new 
FTA/BITs, but in 
somewhat weakened 
form 

● Despite lukewarm 
public support, US 
government does 
not like Chapter 19 
● Not so benign 
neglect of processes, 
through under-
funding of 
secretariat  
● “Never again” 
mentality with 
regard to subsequent 
FTAs 

● Inability to 
appoint panelists 
reflects 
dissatisfaction with 
the mechanism 
● Replicated in new 
FTAs, but not likely 
to see much use 
there or in NAFTA 
in the future 
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