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Diana H., mother, petitions the Arizona Court of Appeals, Division 2 to review
Judge Rubin’s decision to authorize the Department of Economic Security to
vaccinate the petitioner’s child in violation of her First Amendment right to
religious freedom and Arizona’s immunization exemption statutes.

L. Issues Presented for Review:

Whether Judge Rubin can authorize Child Protective Services to immunize the
petitioner’s dependent child over the parent’s religious objections and in violation
of Arizona’s immunization exemption statutes, which respect the parent’s religious
objections,

II.  List of Additional Issues Presented to But Not Decided by Court of
Appeals Which May Need to Be Decided If Review is Granted.

Appellant is unaware on any other issues to be decided if review is granted.

II.  Jurisdiction and Standard of Review

Court of Appeals have “jurisdiction to hear and determine petitions for special
action ... without regard to its appellate jurisdiction.” ARS 12-201.21 (4). This
case presents a purely legal question which involves a matter of first impression
and which is of statewide significance. State ex. Rel. Pennartz v. Olcavage, 200
Ariz. 582, 30 P.2d 649 (App. 2001). The potential injury presented in this case is

the immunization of a child over the religious objections of her parent. Once the



CPS vaccinates the child, the injury is irreversible, and the issue moot. Therefore,
there is no other plain, speedy and adequate remedy available to the Mother.

[V. Statement of Facts

On March 26, 2007, Child Protective Services, a division of the Arizona
Department of Economic Security, (“CPS”)} took temporary legal custody of the
petitioner’s child. On April 4, 2007, at the preliminary protective conference,
Diana H., mother, gave the Department of Economic Security a signed exemption
from immunization requirements.

On May 24, 2007, CPS filed a motion to authorize them to immunize the child
over the petitioner/parent’s religious objections and signed exemption. On July 31,
2007, Judge Rubin held an evidentiary hearing on this issue and took the matter
under advisement. On August 17, 2007, Judge Rubin ordered that the motion to
authorize immunization was granted. See Minute Entry Dated August 17, 2007,
attached as Exhibit A.

This Petition for Special Action follows.

V. LAW

The United States Supreme Court held that the states have the power to enact

compulsory vaccination laws but only the legislature, not the court, may decide




whether vaccinations provide the best means for protect public health. Jacobson v.

Massachusetts, 197 U.S. 11, 49 L.Ed 643, 25 S. Ct. 358 (1905).

A number of State Courts have held that the child may be excused from
otherwise mandatory state or local vaccination based on the parent’s religious

beliefs. See Bowden v. lona Grammar School, 726 N.Y.S.2d. 685 (App. Div. 2

Dep’t 2001) (New York law); Hanzel v. Arter, 625 F. Supp. 1259 (S.D. Ohio

1985)(applying Ohio law). A number of states have held the opposite. See Cude
v. State, 237 Ark. 927 ((1964) (Arkansas law).

The Arizona Courts have not addressed this issue but the Arizona Legislature
has enacted a mandatory immunization scheme for school children that specifically
allows for an immunization exemption respecting the parent’s personal beliefs.
See ARS §§ 15-871 to 15-874 and ARS §36-883.

VI.  Argument

Judge Rubin’s order authorizing CPS to immunize the child over the religious
objections of the parent fails to follow the statutory framework crafted by the
Arizona State Legislature. Though State Legislatures may enact mandatory
immunization for school children, the Courts may not. Jacobson , 25 S. Ct. 358.
The Arizona Legislature has clearly created a mandatory immunization but carved
a specific exemption for personal beliefs of the parent. Judge Rubin’s order
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ignores the legislature’s statutory framework which respects the religious beliefs of
parents and puts the court in the position of mandating immunization. This ruling
sharply departs from the U.S. Supreme Courts express prohibition that mandatory
vaccinations are the province of legislatures and not courts. Therefore, Judge
Rubin’s order authorizing CPS to immunize the child over the parent’s religious
objections is an abuse of discretion because it violates the statutory framework
crafted by the State Legislature and also takes the Court into realm prohibited by
the U.S. Supreme Court.

VII. CONCLUSION

Petitioner requests that Judge Rubin’s order authorizing the vaccination of her
child over her religious beliefs be vacated with instructions to the lower court to

follow the legislative framework which respects the parent’s religious beliefs.

RESPECTFULLY SUBMITTED this 20" day of August 2007,

By @f@u J///‘/

Jetfrey P[aul Ju&é’ge -
Attorney for Petitioner




CERTIFICATE OF SERVICE

I hereby certify that the orlgmal of Mother’s Petition for Special Action was filed
with six copies on August 20", 2007 to the Court of Appeals, Division Two, and
on the same day a copy was hand—delivered/mailed to:

Hon. Stephen M. Rubin
Superior Court of Pima County
Juvenile Division

2225 E Ajo Way

Tucson, AZ 85713

Respondent

Jason D. Corley, Esq.

Asst Attorney General

3939 §. Park Ave, Suite 180
Tucson, AZ 85714

Attorney for Real Parties in Interest

Charles Lagattuta, Esq.
2509 N Campbell, Suite 329
Tucson, AZ 85719

Attorney for Child

Sanders & Sanders, P.C.
5425 E Broadway, #236
Tucson, AZ 85711
Father’s Attorney
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Jeffrey Paul Ju f
Attorney for Pgtitioner




CERTIFICATE OF COMPLIANCE

Jeffrey Paul Judge being first duly sworn states:

1. I am the attorney for the Petitioner in the above-entitled matter.

2. The Petition for Special Action uses the appropriate proportionately
spaced typeface, together with the typeface, point size, and word
count in accordance with the Arizona Rules of Procedure for Special
Actions.

DATED this 20th day of August, 2007.
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